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To the Practiers of the Law. 


Gentlemen, 


N the Dedication of Books, ſuch 
1 Perſons Ibonld be choſen whoſe 
= Studies and Prof, ef on agree 

with the Nature of the Kuljeſt. To 
moe Concluſions in one Science : 
.by, the Heterogene Principles of ano- 
ther ; to make 4 Grammariam 1 
tren 10 4 Piece of — Mathematicks; 
40 dedicate a Treatiſe of Logick { 
a aller of Muſick; or a Mg 


tter s 
Practice 10 4 Mes of Speculation ; 3 


_ ant * E but ab- 
ſu Don that in the whole 
Practice of i *. thee 2 nothing 


e or eater Excellency, nor 0 4 | 
Avent Uſe, than Trials by Juries. ©, 
_ this, 12 Law (and not MF. 
Le Canſe) values it ſelf beyond the 
Imperial Law, . before the Canon 
Wau, o- any other Laws in the Wold 


"dud lxing the . Life o& al 


To the Practiſers 


the Proceſs, the Force of the Judgment 
and the Truth, nay, the Right of the 
Parties lie in the Trial; for as one 
elegantly ſays, Qui non probat, at 
the Trial, dicitur veritate & jure ca- 
rere; and indeed the Knowledge of all 

the Law tends to this: For without 
PVidtory at the Trial, to what Purpoſe is 
the Science of the Law? Ibe Judge 
can give no Sentence, no Deciſion 
without it, and muſt give Judgment 
for that Side the Trial goes; therefore 
I may well ſay, tis the chief Part of 
the Practice of the Law. And if ſo, 
to whom ſbould 1 offer this Treatiſe , 
but to jou the Praftiſers? © 

I need ſay nothing for ſmall Tracts 
and Treatiſes ; the infinite Number 
ef them in the Civil Law (there be- 
ing for every Title a diflinft Tra) 
nay the Number of them in our Law, 
| ſufficiently ſbew their Uſe. 
Joachimus Forbus Ringelbergius, 


in his Book de ratione Studi, gi- L 


ding Directions what Books Students 
- ought 10 carry with them, when they 
change 


of the LAW. 


change Places, and travel from one to 
another, tells us, that out of the Vo- 
Iumes, ( by Reaſon f their Bigneſs 
not portable) he uſed to tear ſeveral 
Leafs, and take them with him in his 
Fourneys, and ſo he ſaid he had ſerved 
the Works of Pliny, Tully, Plato, 
Demoſthenes, &c. although he bad 
given great Prices for them; which 
juſtiſies the writing of this Treatiſe, 
the ſubject Matter thereof being of 
ſuch general Uſe in all Circuits. 
When I read the elaborate Books 
of Farinacius de Teſtibus, and the 
three exquiſite and incomparable Vo- 
lumes of Maſcardus de Probationi- 
bus, in the Cæſarian and Pontifical 
Laws, ( which Works were ſo valued 
and efleemed, that they were looked 
upon as new Lights ſent from Heaven, 
by the Profeſſors of thoſe Laws) 1 
could not but ſee the Defeft and 
Want of ſuch Books in our Law : For 
ſurely they are as neceſſary in the one 
as in the other. And although I can- 
not compare my weak Endeavours 
5 Ag with 


To the Practiſers 


with thoſe Extellent and 'Metholttcal 
Works, theirs being intire, this only 
quaſi an Abridgment, fitted for De, 
not: for Show : Net a more-Tearm- 


ed and \judicions Proficients in our 


Law bull wnderrake the Woth, I 
thought fit to produte mine. 


and wherein it excels rhem- all, 
Forteſtue de laudibus, &c. 
arne Commmnentator, woulthe tike 


pelles, aud requires the Room ef 2 
Volume, vuber than an Epiſtle. 'And 
vonfedering wy 'own 'biſafeciencies, 'l 
Pall praiſe it more by ſrying 2 
dh all I can : 'For 10 ſuy Teſs tb 


Fung tleferves, would be inflead 
of an” Enconthim, a D 


Therdfwe | ſhall vent ey Re. only 
10 0 9, Fhat Frials in other Laws 
Ai pron a 
mined ; Thu, by Witneffes- pre, 
— and confronted ; & L 

ary 


To rompare this Sort of Triad hy u- 
ty, with the Trials of other Ene 
and Cuamries, and detlare how'muth 
W 


the Mogdnce of Limming after A- 


of the LAW. 


Jury alſo, and ſo conſequently the 
Fact is ſettled, with the greater cer- 
tainty of Truth, upon wiich the Up- 
rightneſs of the Judgment depends. 
It would be well if there were leſs 
Corruption in the returning of Jurics ; 
but I think tis parallel d, if not ex- 
ceeded by that of examining Witneſ- 
fes privately, on whoſe Hepqſit ions, 
the Trials in other Laws confift : And 
ſo there muſt be no Objecticn again 
the thing I hope an Expedient 
may be found out o preveut the 
 Conmuption in returning Jurics, bat 

I believe it never can in the other. 

Jo ſay ibis Trial by Jury is too po- 
pular in a Monarchy, would be a gu 
_ Objeftion - from à Frenchman , ' bat 

wot of any Engliſhman, who lives 
under the beſt tempered \Monarchy, 
and the beſt ſort of Government in 
the World, to which this manner of 
Trial is ſo proper and accommodated, 
that weither: the Wiſdom of our An- 
ceſtors could, nor ( 1 may ſay ) can 
this preſent, nor After-Ages invent 

4 better. 8 Buy 


To the Practiſers, vc. 


But as the unshilful Painter drew 
a Curtain before what he could not 
expreſs with his Pencil, ſo muſt 1 | 
veil with Silence, the Excellencies 


of this celebrated Trial, which I am 
not able to delineate. 


Gentlemen, 


To make an Apoing) for the Style of 


a Law-Bock, eſpecially of an Epitome, 
would be awvainThing; Ornari res ip- 
ſa negat, contenta doceri; neither 


| ſhall I make any Apology for my un- 
dertaking this Work : If 'twas better 
perſorm d, yet Momus would be carp- 
ing; and if tas worſe, it would be 
good enough for him, who cannot, or 
will not do it better : Be it what it 
will, your kind Reception will abun- | 


dantly ſatisfie 
Your Servant, 


6. Duncombe. | 
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The PREFACE. 


Hifer. facil. Wherefore Jearned Salluſt, from this | 


Princeps. 


ſumma ope mitt _ ne vitam | 
trenſeant, veluti : Thoſe Men who 1 
would excel = ſhould labour that 
their Lives ht not paſs in ſuch Si- 

lence, as Rea do. It ſeems he deemed 
4 _ inferior ne Beaſt, who ' 
A ing to prolong his Memory : a 
For this be Reid I T of 1 f 
ry Man, ſaying, Eo mihs redius e 


Aer, ie . 3 


quin Lea dee Gef No. Day ſhould 
Paſs aver aur: Hedds, wherein we. ſhould 
mut act ſome memorable Exploit: Men 
thould not live like Salt, never ſtir- 


ring ant, of their Nauſes; os be a- 
cCitive (I mean not Buſy- bodies in other 


Mens Matters, but) fa Gi con Cal- 
lings, 


takes his Exordium; Onnes homines qui cos 
ſeſe ſtudent preflare ceteris animalibus „ Se 


8 And 40. 8b this, Nele den cheat, 


Beard; whoſe Soul rv a. 
| keep his Body ſweet; # 
ſſdoner dead, than 


never have been bleſt with his ſo Learned 


The FREFACE. 
lings, of which the Wife Cav tells us, 


11 ts Id 4 reaſonable A4. 
. 2 
n a. 


1 0 d for die An Auer tquity 


110 


forgotten, 1 bs. 
fore he is half my? yet "joy bs 
apt to detide the Endeavours of other 
Mien, as this ancietit Irin, whoſe 
| Wrinkles in his Face, vorn- out Looks, 
and many Yeats fway mote with the 
vulgar People, than all the Argutients 
of Law ot Reaſon? Had Sewtre been 
ſuch a filent Mann, the World —_ 


Works. And doubtleſs writing Books 
zs nteedful in no Science more than in 
the Law. For without Books , bbw 
Would the Lawyers do for A 
* Bar, or Reſolutions at their Chiam- 
Cook rohiounces this, Omer eber e Tis ” 
riftrkdemie libri: anions ad 
Jicere : That all Men ought to addi@t 
enges to the Compoſing ay or 
> j 


The PREFACE. 


Law ; ſome to the Reporting of the 
Jadgment and Reſolutions of the Judges, 
who are Lex z and ſome to the 
—— of t Caſes and Reſolutions, 
Perpoſe 2 _ for 4554 
ar Pr as on, Staun 
Ease, be Crompton, Perkins, Finch, &. 
And indeed, moſt of the Law-Books ex- 
tant, if not all, (ſetting aſide the Re- 
ports) are nothing elſe, but Collections 
out of others. This I f not in De- 
_— of them, in the leaſt; for as 
y. if not more laborious, ſo | 
12 full as glorious, judiciouſſy to cull | 
Authentick Caſes out of the Volumes of 
oy —_ ſo = no Law) 
n y place them in a particu- 
lar Treatiſe, as tis to report the Judg- 
ments and Reſolutions = the Mouth 
of the Court ; for the Reporter is but | 
the Court's Secretary ry, and — y 5 
inter merit as much as his 
4s Tables, Fitzherbert and 's = 4 
ments are as uſeful as the Year- 
Books —_— of * kind of Col- 
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theſe Endeavours of mine: Not that any 
one ſhould in the leaſt imagine, that I 


ave 
ever, when I conſider, 


| hath yet written particularly concerning 


tation from others. 


The PREFACE. 


Than which Benefit 1 know not whe- 
ther any Man can ever imagine another, 
either to Lawyers more grateful, or to 
the Commonwealth more profitable, or 
for the Illuſtration of Divine Honour 
more fit. For with the leaſt Labour, a 
ſmall Price, and little Time, they preſent 
you with thoſe Reſolutions and Judg- 
ments which lie ſcattered in the volumi- 
nous Books of the Law; which would 


otherwiſe coſt much Time, Pains and 


Charges to find out. The Thoughts of 
which Publick Good firſt gave Life to 


am ſo guilty of vain Oſtentation, as to 


believe, that my Parts or Abilities can 


perform any Thing in this kind like o- 
ther Men: No, Ipſe mihs nunquam Judice 
placus., I could never yet pleaſe 
my ſelf with my own Labours, much 
leſs are they worthy to pleaſe others ; 
Baud equidem tali me dignor Honore. How- 
that no Man 


this Subject, and of what general Uſe ie 
is; I doube not but that this Treatiſe 
will receive a favourable Conſtruction 
from moſt Men, and a plaufible Accep- 


The PREFACE. 


The Uſe of The Uſe of it is in a Manner Epidemi- 
— cal; ſince moſt Mens Lives and Eſtates 
are " ſabjet to that Trial Per Pais, 
here demonſtrated ; but in particular, 
the Practiſers at Law, (eſpecially Circuu- 
Aecter, Attorneys, Solicitors, Clerks, &c.) LEE 
and all Jurors (for whoſe Directions it 
e ) are chiefly concerned 
oo will not hang en out, 
to invite and prepoſſeſs your ments, 
Vinca Dura, The Profi which every 
ingenious Reader ſhall gather out of it, 
will ſpeak more for it, than the beſt Eu- 


logical Pretac+ 


And for my own Part, 1 profeſs my 
ſelf to be Philaurut bes, but not Polyana- 
thes. And notwithſtanding the hard- 
favoured Objections which fome Men caſt 
upon it, I really think the Study of the 
Law to be the moſt pleaſant Study i in 
the World. And he which delighteth 
in the Study of any other Art or once, ö 
muſt conſequently be delighted with this. 
For the Knowledge of the Law, as Dod. 
deridge ſaith, is moſt truly ſtyled, Rerum 
Diviuarum humanarumgue ſcientia, and 
worthily imputed to be the Sience 


wn NH Seeg Nesse © 


KSciencet for therein lies hid the Know- 
ledge of every other Learned Scienee. 


ho yy 


So 
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tales, à Sacramento præ ſtando. 
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CHAP. I. 


| The Deri vation of the Word jury. The 


Definition, Antiquity and Excellency of 


Jaries. 


UERr Jurata) cometh of the French Word 33 
4 e. Furare ; and ſignĩſieth in 1 
thoſe twelve Men who are ſworn Fadges - 
in Matters of Fact, evidenced by Witneſſes, 
and debated before them: I call them Judges, 
becauſe, as tis the Property of the Court, jus 


Ailcere; ſo tis in the Power of the Jury to deter- 


mine the Fact, upon an Evidence Pro and Con; 
according to thoſe common Adages, Ad qua- 


ſtionem Furis reſpondent Fudices; Ad queſtionem 


Facti reſpondent Furatores; And as the Judg- 

ment of the Court ought to be guided by the 

Law, fo is the Verdict of the Fury by the Evi- 
dence. They of che Fury are called Turatores, c 1 
Furort, @ jurando, as in ancient Laws Sacramen- 

I need not here divide, and ſhew the Diffe- The Antiqui- 
rences of Furies, nor the ſeveral Sorts, they as 
being ſo well known, vis. The Grand Fury, Juries. 

Or Great Inqueſt, and Petty Fury, or Fury of 


| Life and Death, in Conan Cauſes ; and in 


Civil 


Of the Antiquity aud Excellency Ch. 1. 
Civil Ciules the Aſize Furz. Iuqueſt of Office, 
by (eme called Inauntſt of Fury, and Inqueſt of Office. 
domething concerning each of theſe, will 1n- 
cidently be fpoken of in what follows. As 
to the Excellency of Furics, it appears from 
their Antiquity. = 

Sic Ii.mry Spelman, derb. ( Inquaſtio ) ſays, 
Trial by Juris was uſed in England, Normanis 
mondum ingreſſis, Leg. Ed. Cenfelſ. ca. 38. Poſtea 
inguiſaſet Fuſtitia, i. e. ( Fuſtitiarins) per Laga- 

71amnos, i. e. (legales homines) & per melieres ho- 

ines de Burgo, wel de Villa, vel de Hundreda, 
ubi manſiſſet Empter, &c. 
Por as to the Trial by twelve Men, though 
Mr. Daniel and Polydure Virgil deny it to be 
older than the Conqueſt, and the later ſays 


there is no Religion in it, but in the Number; 
yet he ſtands fairly corrected, by that excel- 


lent and learned Antiquary, Mr. Camden p. 
15 3. who ſays, Whercas Polydore Virgil writeth, 
That William the Conqueror firſt brought in the 


| Trial by twelve Men, there is nothing more untrue ; 


for it i, moſt certain and apparent by the Laws of 


Ethelred, that it was in uſe many years 4 wk 


& c. And whereas Lamb. derb. ( Centuria ) lays, 
In ſengulis Centuriis Comitia ſunto, atque iiberæ 
Conditionis viri duodeni , tate ſuperiores, una 


cum Prepcſito Sacra tenentes jurento, ſe adeo virum 


aliquem innocentem baud dammaturcs, ſontemde 
abſeluturos, he refers to the Laws of Etbelred, 
chip. 4. Cited by the Learned Spelman, verb. 
_—__ 1 

And to the ſame doth my Lord Coke refer 
Com. ſuper Lit. 155. and Preface to his third 


and eighth Report. And as to the Religion in 


the number of twelve, my Lord Coke gives 

ioſtances ubi ſupra, and Sir Henry Spelman, in 

verb. (Forata) ſupra, makes Addition _— 
© 


Ch. i. of Trials by Juries. 

So that I may truly ſay, Trials by Jurie: 
have been uſed in this Nation Time out of 
Mind, and were contemporary and coeval 
with the firſt Civil Government thereof, and 
Adminiſtration of Juſtice) for among it the 
firſt Inhabicants, the Britains, the Freebolders 
were uſed in all Trials. 5 

And Trial by Furies was (as you ſee practi- 
ſed by the Saxons) continued by the Normans, 
and confirmed by Magna Charta. And was 
ever ſo eſteemed and prized in this Iſland, 
that no Conqueſt, no Change of Government 
ever prevailed to alter it. | 
 *Tis true, Trials by Farics before the time 
of II. 2. were not ſo frequent, becauſe Sade 
or Purgationes, Ordalia, Trials by hot Iron, 
hot Water, cold Water, Duels, and other 
ſuperſtitions Ways were then in Uſe; but 
Trials by Jaries were here in the Saxons J ime, 
and were found here, and not brought in by 
William the Conqueror from Normandy ; nay, 
rather ſettled by Edward the Confefſor in Nerman- 
dy, where he a lorg Time was, and taught 
many Laws, as you may ſee in the Book of 
the Cuſtoms of Normand ; | | i 

Glanvil lib. 2. cap. 7. uys, Ex æquitate autem 
maxima prodita eſt legalis ij*a inſtitutio, peaking 
of theſe Trials in Oppotition to Duels, &c. 
Their general Uſe (being the only Triers 


of Choſes in fait, almoſt in all Courts through- The uſe of 
out England,) ſpeaks them a public Good. To Juries. 


be tried by one's Peers is the greateſt Privilege 
a Subject can wiſh for; and ſo excellent is the 
Conſtitution of the Government of this King- 
dom, that no Subject ſhall be tried but by 
his Peers. The Lords by theirs, the Commons 
by theirs; which is the Fortreſs and Bulwark 
ot their Lives, Liberties and Eſtates; And if 
B 2 the 


| Perteſcues 
ca. 29. 


| Words, 


the Law. 
Finch. c. 3. 


Of the Antiquity and Excellence, & c. Ch. 1. 
the Good of the Subje& be the Good of the 
King, as moſt certainly it is, then thoſe are 
Enemies to the Good of the King and State, 
who attempt to alter or invade this funda- 


mental Principle, in the Admaniſtration of the 


Juſtice of this Realm, by which the King's 
Prerogative has flouriſhed, and the juſt Liber- 
ties of the People have been ſecured ſo many 
Ages. 

. what Anſwer ſhall I make to the Prin- 
ce's, vebementer admiror, (videlicet, Wherefore 
are not Faries uſed in other Countries, if they 
are ſo good ?) but that of Forteſcue, the Learn- 


ed, who beſt could tell, /cil That other 
Countries can ſcarce produce one Fury fo well 
accompliſhed with Vealtb and Ingeny, as one 
County, nay, one Hundred can in England. 


But not to dwell in the Porch, I will addreſs 


my ſelf to the Gravity of the Law, where you 
muſt not ſo much expect the Haſb of Rhetorick 


as the Light of Reaſon ; no, the Law knows 


moſt beſt how to expreſs her telf in her own Terms; 
regarded in wherefore all other Sciences muſt learn, with 


Reverence, to keep their Diſtance, and, (as 


the Golden Fin: b ſings ) be glad to have their 
Sparks raked up in her Aſhes. 
And ſince an Ius is previous, and the Matter 


of a Trial, I ſhall firſt give you the Deſcripti- 
on thereof, and then touch upon the ſeveral 
Trials allowed by the Law, for the Diſcuſſion 


of che Truth. 


„g 2 2 22e. e Ke - „ e 6 wm; , 


—_— 2 1 —— CEO CCI 


n * my 


CHAP. Il. 


Of an Iſſue, and divers Sorts of Trials thereof; 
and when a Trial (hall be by a Fury, and 
when not ; when by Certificate, when by the 

Spiritual Law, when by Battel, and when 
by an Almanack ; when Iſſue ſhall be firſt 
tried per Pais ; what ſhall be tried by the 
Court ; and what by Examination of the 
Attorney, Sheriff, &c. 


ſue, (Exitus) ſaith Coke, is a ſingle, certain 
and material Point, iſſuing out of the Al- 1 Iaſt. f. 126. 
legations and Pleas of the Plaintiff and Defen Omnia wnum | 
_ dat, conſiſting regularly upon an Affirmative ee fortie 
and Negative, to be tried by twelve Men : 9", aig 
Andit is two-fold, ſcil. either ſpecial, as where 1 ut pw 
the ſpecial Matter is pleaded ; or general, as Fudices term 
in Treſpaſs, Not Guilty: In Aſſize, nul tort, nul nendum. 
diſſeiſin, &c. And as an Iſſue natural cometh Vi. Epiſtle 
of two ſeveral Perſons, ſo an Iſſue legal, 1 
iſſueth out of two ſeveral Allegations of adverſe Trials. 
Parties. . 5 
And to give you likewiſe his Definition of 
Ti ial, It is to find out, by due Examination, 
the Truth of the Point in Iſſue, or Queſtion be- 
tw een the Parties, whereupan Judgment may ue, That 
be given: And as the Queſtion between the upon a De. 
Parties is two, fold, fo is the Trial thereof ; murrer to 
For either it is queſtio juris, (and that ſhall be Ph: K 
tried by the Fudges, either upon a Demurrer, 1 
the beſt way to give Judgment upon the quis juris firſt, yer rhe Court 
may tiy the u- fie fafi fiſt, at their Diſctin bf? 554 ig 
1 Lach, 4. Roll. tit. Tria, * 723. 


An Iſſue, and the Ch. 2. 


Special Verdict or Exception: For, C#iliber in 
ſua arte E eſt credendum, & quod quiſque 10 
verit lin hoc fe exerceat.) or it is uęſtio facti: And 


the Trial of the Fact is in divers ſorts; Firſt, 


chiefly, and moſt commonly, by a Fury of 
ewelve Men, (of which kind of Trial my 
Deſign is principally to treat in this Book.) 

For by twelve Men are Matters of Fact 
(for the moſt part) tried with us in England, 
ia Cauſes both Criminal and Civil ; in Cauſes 
Civil, after both Parties have ſaid what they 
can, one againſt another, in Pleading; if 
there ariſe a Queſtion about any Matter of 
Fact, it is referred to twelve indifferent Men, 
to be impanelled by the Sheriff; and as they 
bring in their Verdi, ſo Judgment paſſeth. 
And this the Judge is to declare as the Law is 
upon the Fact found: For the Judge faith, the 


Fury finds thus, and then the Law is thus, and 


Proceedings 
in Criminal 
| Cauſes. : 


lo we judge. For the Law ariſes upon the Fact. 


For Criminal Cauſes, the Courſe is thus; 
At the King's Bench for Middleſex, and at the 


great and general Ages, and at the general 


Seſſions of the Peace, there is one Jury called 


the Grand Fury, which conſiſts commonly of 


twenty four ſubſtantial Men, out of every 


Hundred within the County, returned by the 
Sheriff, and they are to conſider of all Bills of 
Indictment preſented to them, which they 
either approve of by writing Billa vera, or 
diſapprove by writing upon them noramus; 
and thoſe which they approve of are to be 


tried by another Jury called the Petit-Fury. 


Or the Grand Jury may charge any Perſon, 


upon their own Preſentment, which will be of 
the Force of an 7[:4:!tment; and the Party 


charged may traverſe the Offence, and bring 
zt to be tried by a Petit Fury, 


Some 
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Some leſſer Matters in theſe Courts are 
proceeded upon without Ju, and ſome Things 
are removed by Certiorari into higher Courts, 
and then muſt be tried there; and that thing 
to which there is a Traverſe put in, muſt be 
tried and ended by a Petit- Jury, which (for 
the moſt part) in all Civil and Criminal 
Cauſes are but twelve Men, which ought to 
be Free- Men, not Villains or Aliens, and 
lawful Men, not outlawed, and allo Men of 
Worth and Honeſty. > 
But becauſe it is neceſſary to be known, 
that there are many Ways allowed by the 
Common Law to try Matters of Fact, beſides 
this by Furies, I will here repeat ſome of them: 
And for this firſt hear the Oracle, who tells you, Inf, 
that he had read of fix Kinds of Certificates al- 7+ 
lowed for Trials by the Common Law. 
1. The doing of Service by him that hol- Trials by - - 
deth by Eſcuage in Scotland, was to be tried by Certificate. 
the King's Marſhil of the Army, Per ſon Cer- 
 tificate en eſcript ſouth ſon ſeal que ſerra mis @ 
Juſtices, faith Littleton. . 
2. If it be alledged in Avoidance of an Out- 
lawry, that the Defendant was in Priſon at 
Bourdeaux, in the Service of the Mayor of Bour- 
deaux, it ſhall be tried by the Certificate of the 
Mayor of Bourdeaux. Note, This was when 
Buurdeaux was Parcel of the Dominions of the 
King of England. Roll. tit. Trial, f. 583. 
3. For Matters within the Realm, the 
Cuſtom of London ſhall be certified by the 
Major and Allermen, by the Mouth of the Re- 
cor. ler. Vide apres 14. „ 
4. By the Certificate of the Sheriff, upon a 
Writ to him directed, in Caſe of Privilege, 
it one be a Citizen or Foreigner. 


B 4 5. Trial 
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F. Trial of Records by Certificate of the 
Judges, in whoſe Cuſtody they are by Law. 
All theſe be in Temporal Cauſes. 


6. In Cauſes Eccleſiaſtical, as Loyalty of 


Marriage, general Baſtardy, Excommenge- 
ment, Profeſſion : Theſe and the like, are re- 


gularly to be tried by the Certificate of the 


Ordinary. Vide apres 13. 

If the Defendant claim his Privilege as a 
Scholar of the Univerſity of Oxon, of ſuch a 
College or Hall: This ſhall not be tried by 
Certificate, but per pais. Roll. tit. Trial. 583. 

Concerning Certificates of Spiritual Perſons, 
= vide Roll. ibid. 591, 92. 
Records. 7. A Record ſhall be tried by the Record ie 


ſelf, and not per Pais. But Matter of Fact 


concerning a Record is triable by a Jury; as 
whether a Plaint, ec. was levied according 


Mixt with tO the Cuſtom : and non proſecutus eſt ullum breve, | 


is triable by the Country. Hob. 244. Hurt. 
20. So if a Statute hath two Seals, or bue 
one, 1 Leon. 229. 2 Cro. 375. 1 Iuſt. 125. b. 
So in a per que ſervitia, if the Tenant ſay he 
held not of the Conuſor jour del nate levie, itfhall 


Roll. tie. be tried per Pais, In Eſcape upon a Cepi re- 
Trial. 574. turned, ze unques in ſon gard, ſhall be tried per 


Record ; but upon a Capias not returned, the 


Priſal ſhall be tried per ai: So ſhall an Action 


brought by Covin, for the Covin is not of Re- 
cord. In a ſcire facias per Roy to have Executi- 
on of a Judgment in a ure impedit, if the 
Defendant ſay, That aſter the Recovery the 


. 5 King preſented 5 & iſſint Jud Zint execute; 
rents were 20d the iſſue be, whether the Ning preſented, 


made; other - her cauſe del Fudgment, or of an Avoidance after 
wiſein plead-the Death of F. S. who was preſented by 
ing Deeds. a Stranger after the Avoidance, upon which 
4$Kep. 7% the King had Judgmeut ? this thail be tried 

FO per 


nn FA 
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er pais. And for this reaſon, in pleading of 
Letters Patent, the Place need not be alledged 
where the Letters Patents were made, becauſe 
the Defendant cannot plead Nal tiel Record, but 
muſt plead Non conceſſit, and then the Jury 
ſnall come from the Place where the Lands 
lie. Vide li. 6. f. 15. 1 Inf. 117, 260. Plo. Com. 
231. But upon a Non eff factum pleaded to a 
Deed, there muſt be a Place alledged where the 
Deed was made, becauſe (though the Deed, as 


to the Matter of Law, be triable by the Court 
yet) the Sealing and Delivery thereof, and“ 


other Matters of Fat, muſt be tried by the 
Jury; fo that in this Caſe of a Deed, there is 
a Trial per Pais, and by the Court. 1 Inf. f. 


35- +" ca IF. 1 3 
The Iſſue upon an Indictment, or Acqpizal What iſſues 


upon this ſhall be tried by the Recor 


80 ſhall be tryed 


ſhall the Allowance of a Protection in Bank.“ *** 


The Impriſonment upon the Execution, and 
not for other Cauſe, in Eſcape. The Juſtifica- 
tion of an Impriſonment, becauſe he is a Juſtice 
of Peace. A Statute- Merchant, Count or not 

Count, Baron of the Parliament, or Viſcount or 
not. Whether a Place be within the Ligeance 
of the King of England, or in Scotland. A 
Fine ſur Releaſe rendring his Body in Diſcharge 
of his Bail, ſhall be tried by the Record. Roll. 
tit. Trial 574. 


But in Eſcape againſt the Mayor of a Staple What per 
for ſuffering J. S. in Execution upon a Statute- Pais. 


Staple, to go at large, if the Defendant ſay he 
was not in Priſon upon the Execution, but 
upon a Plaint there, this ſhall be tried per Pais 
and not per Recerd ; becauſe twould be unrea- 
ſonable that the Defendant ſhould certifie a 
Record, where he himſelf was concerned. __ 
Thc 
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Office vaſng 


2 R cord. 


Peeis. 
The Lords 
may com- 
mand a Jury 
to be impi- 
nelled to try 
Miſdemea- 
nors. 


Cuſtoms of 
Courts, Ce. 

tried by the 

Judges. 
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The Time of inrolling Letters Patents ſhall be 
tried per Pais, Co. Lib. 4. 71. 9 1 
S:/ſciſm of an Office in any Court, or raiſing 
x Record in any Court, by the Filazers and At- 
tor neyt of the Court. 


8. A Peer of the Realm, i. e. a Lord of the 


Parliament, ſhall upon an Indictment of Treaſon 
or Felony, Miſpriſion of Treaſon, and Milpri- 
ſion of Felony, be tried by his Peers, without 
Oath, 1 H. 4. 2. But in Appeal at the Suit 
of the Party, he ſhall be tried per probos & 
legales homines Turatores. 10 E. 4. 6. &c. becauſe 
that is not the King's Suit, but the Parties. 
Vide lib. 9. 31. Le caſe del Abbot de Strata Mar- 


93. cella. And in 2 Premunire, his Trial ſhall be 
f. per Pais. Bulſtr. 1 part. 198. Dutcheſſes, 
Counteſſes, or Baroneſſes, although married, 


ſhall be tryed as Peers of the Realm are, but fo 
ſhall not Biſhops and Abbots. Stam. 153. 29 


H. 6. 9.2 Inſt. 48, 49, Fo. 156. b. 294. 2 Inf. 


30. But Biſhops ſhall be tried by the Peers in 
Parliament. 555 
9. The Cuſtoms and Uſages of every Court 


ſhall be tried by the Judges of the fame 


Court, it they are pleaded in the ſame Court ib. 
and many other things are cried by the Judges, 
as the reaſonableneſs of a Fine of an Offender, 
or upon Surrender of a Copyhold Eſtate ; 
and fo it is of Cuſtoms, Services, and alſo ot 
che Time that a Tenant at Will ſhall have to 
carry away his Goods; and theſe Caſes come 
under the Rule which makes 17ztter of Law to 


be tried by the Fudges ; Vide 1 Inſt. f. 56. And in 


fome Caſes Matter of Fact ſhall be tried by 
the Judges; as if the Plaintiff appear by Attorney 
in Court, and then the Defendant pleads that 


the Plaintiff is dead; If one appears, and ſaĩth 
he is the Plaintiff, whether he is or not, ſhall 


be 


„ As <w Al 
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be tried by the Frdges ; lib. 9. 30. So the Non- 
age of an Infant, generally by Inſpection of InſpeQion. 
the Court. But in many Cafes, Infancy 
ſhall be tried per Pais, as if an Infant appear yy gulfl. yer. 
by Attorney, in Error, this ſhall be tried per 131. 
Pais, lib. 9. 31. and fo it is in an erate fro- Roll. Tit. 
banda. | | | | Trials 57. 
MMaibem: In an Appeal of AMaibem, the he 
Court may adjudge this upon the View, at the ä 
Prayer of the Defendant; and this Trial is 
peremptory to the Parties, by a Fury of Chi- 
rurgeons. Vide Roll. tit. Trials 578. 

Maihem may be tried again by the Court, 
by Inſpection for Increaſe of Damages; but 
then theſe Things are to be conſidered ; Firſt, 
It muſt be a Maibem, and not a bare Wound- 
ing. Secondly, The Maibem muſt be aſcertain- 
ed in the Declaration, fo as that it may ap- 
pear, that the AMaihem inſpected, and the 
Maibem in the Declaration be all one, as was 
reſolved, Mich. 21 Car. 2. B. R. in the Caſe of 
Badwel and Burford ; the Principal Caſe of 
which was, That the Defendant whipp'd the 
Plaintiff's Horſe, which made him throw her, 
and another Horſe trod on her, and maim d 
her Hand; and adjudg'd no Increaſe of Da- 
mages in that Caſe, being a conſequential, 
and not a direct Maibem. 0 

Non- age in a Hit of Error to reverſe a Judg- 4 bel 
ment or a Fine of the Tenant by 23 2 3 
one vouched come deins age, & iſſint praie le parol cauſe of Re. 
a demurrer, Non- age ſur aid praicr en Appeal „cold. 
Audita Querela, to avoid a Statute, Recogni- 
Lance, Accemtt, and in all Actions where 'tis 
prayed that the prrol demurrojt, Non-age ſhalt. 
de tried per Inſpect ian. But in Accompt againſt 
one of fall Age, if he plead Non. age when. 
he was Bailiff, this cannot be tried by Inſpe- 

ction, 


Maihem. 


Of an Iſſue, and the Ch. 2. 

Aion, Roll. tit. Trials 572. How this Trial by 
Inſpection ſhall be, vide Roll. ibid. at large. 

In all Cafes where the Matter may be tried 


by Inſpection, Examination or Diſcretion of 
the Fuſtices, if they doubt the Matter, they 


Trials by 


Witneſſes and 


Proofs. 


V. Inſt 258. 


may refuſe to try this, and compel the Parties 
to a Trial per Pais, or other Proofs, 21 H. 7. 
40. per touts Fuſt ices. 

10. There are many Trials allowed by the 


Common Law, by Witneſſes only, without 


a Fury 3 25 of the Life and Death of the Huſ- 
band, in Dower ; ſo the Proof of a Summens, or 
the Challenge of a Furor, muſt be tried by Wit- 
neſſes; and regularly, the Proof ought to be 
by two or three Witneſfes, 1 Df. 6. And di- 
vers other Things mult be tried by Examina- 


tion of the Parties and Witneſſes, as the Trial 
by Tiger of Law, &c. Finch 423. 


Glanvil lib. 
13. cap. 18. 


Appeal. 


Non-age was anciently tried by the Ver- 


dict of eight Men, but now by Inſpection ; 


and full Age by twelve Men. . 
In an Appeal by a Feme of the Death of her 


Husband, if the Defendant ſay that the Ba- 


ron is alive in another County; or generally, 
that he is alive, this ſhall be tried by Proofs, 
41 Aſſije 5. Vide Roll. tit. Trial 577. what ſhall 


be tried by Proofs in an Aſſix-, and what not. 


In a Write of Annuity, if the Defendant 
ſay the Party is dead in Britain, this ſhall be 
tried by Proofs, 26 E. 3. 70. a | 

Ii. Dube or no Duke, Earl or no Earl, Ba- 


ron Or no Baron, ſhall be tried by the King's 


Writ, lib. 5.35. lib. 6. 53. But Dutcheſs or no 


| Dutcheſs, &c. by Marriage, ſhall be tried per 


League. 


Pais, becauſe the Marriage is Matter of Fact. 
12. In a Plea del alien nee, the League be- 


tween the King and the Sovereign of the A- 


un, ſhall be cried by the Record of the 
| Chancery, 
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Chancery; becauſe every League is of Record, 
lib. 9. 32. 


v3 


13. If a Maner be Ancient Demeſne, or not, it Manor. 


ſhall be tried by the Book of Domeſday, 
which is in the Exchequer. But whether cer- 
tain Acres be parcel of ſuch a Manor, or no, 
ic ſhall be tried by the Country, 6. 


14. The Proceedings of a Court which is Courts not of 
not of Record (as the County-Court, the Record. 


Hundred-Court, the Court-Baron, Cc.) ſhall 
be tried by the Country, and not by the Rolls 
of the Court, becauſe they are no Record, ib. 
Co. Lit. 117. 6. MO 


14. The Privileges and Liberties of Courts By Charters 
of Record, Cities and Boroughs, muſt be tried and Records. 


by their Charters and Records. 


15. Whether the Ordinary committed Admini- Wills and Ad- 


ſtration to the Plaintiff, or whether the Teſta- miniſtrations. 


ment was proved before the Ordinary, or whe- 
ther ſuch a Will be the Will of the Party, or 


whether he died inteſtate or not? In all 
| theſe Caſes the Trial ſhall be per Pais; becauſe 


| Probate of Wills, and conſtituting Adminiſtra- 
tors, did not belong to Eccleſiuſtical 7 udpes ori- 
imally, but were given to them of late. But 
rial thereof is left to the Common Law, and 
was not given to them, lib. 9. 32. 40. 
An Executor brings an Action of Debt, the 
Defendant pleads that the Teſtator never 
made him Executor, if the Plaintiff gives in 


Evidence the Probate of the Will, the Defen- 


dant ſhall only give Evidence in Di/affirmance of 
the Plaintiff s Probate, which is Matter of 


Fact; but as to Matter of Law, the Court 


gives Credit thereto; as where another Will 
was made, for there the Parties might have 


appealed; but if the Seal be counterfeit, or 


the Probate forged, it's triable per Fury. Adj. 
3 en Paſch. 
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Criminal 
Matters. 


Plo.Com. 267. 
Special Ba- 
ſtardy. 


Cuſtoms of 


London. 


ron. 150. 


Of an Iſſue, and the 
Paſch. 20 Car. 2. B. R. Noel and Wells. Vide 
IVentworth's Executor 69. 

The Trial of all Criminal Matters is by the 
Country, and the Party accuſed cannot be 
denied it, unleſs it be his own Fault; as where 
he is mute, and will not pur himſelf upon his 
Country in due Time; for then without far- 
ther Trial Judgment de Pain fort & dure, is 
paſſed by the Judges upon him, Staundf. Pl. Co- 


16. In an Action upon the Caſe for callin 


one Baſtard, the Defendant juſtified that the 
Plaintiff was a B:fard ; And it was awarded 
that this ſhould be tried per Pais, and not by 
the Ordinary, Hob. 179. Dewant 8. And lo a 
Plea that the Plaintiff was born at ſuch a 
Place before Marriage, this is /pecial Baſtard), 


and ſhall be tried per Pais. Plow. 14. Dyer 89. 
wide hic cap. 22. 
17. When an Iſſue is taken, Wender a 


Cuſtom or no Cuſtom in London, if the May or, 
Commonalty and Citizens be Parties, or in- 


tereſted in the Action, this Cuſtom ſhall be 


tried by a 


a Jury, and not by the Certificate of 


the Ayer and Aldermen, by the Recorder, Heb. 


85. Da and Savadge's Cale. Devant. 2. Style 


137. Aer 871. vide apres tit. Viſne. Rull. tit. 


Tr; al 579, 


580. 


The Cuſtom of Lande thall be certified by 


the Mayor and Aldermen, by the Mouth of the 
Recorder, Co. Lit. 74. 


In an Information upon the Statute 5 Eliz. 


for uſing a Trade to which the Defendant 


was not bound an Apprentice, it the Defendant 


plead a Cultom of the Citv, That he who 


15 free of one Trade, may uſe any other ; 


this ſhall be tried by 


Recorder, 


the Youth of tho 


Note, 


Ch. 2. 


— p als n= Mky_97; 
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Note this Difference, He that is frze of one 
\tinual Trade, cannot uſe another Manual 
Trade: Bur it is otherwiſe of thoſe Trades 
which are not Manual: In ſuch, one that is 
free of one, may ule another by the Cuſtom: 
Liberties claimed by Cuſtom in London, the 
_ Cuſtom of making Indentures of Apprentice- 
ſhip void, if not inrolled within a Year, the Cu- 
{tm to deviſe Lands, Foreign Attachment, &c. 
ſhall be tried by the Mouth of the Recorder. 


But the Iſſue, whether there be a Market 


every Day of the Week in London, ſhall be 
tricd per Pais, becauſe the Iſſue is not upon 
the Cuſtom, Rull. tit. Trials 580. Vide hic 
cap. 8. | 
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18. A Matter of Record being mixt with Matter of Re. 


a Matter of Fact, ſhall be tried per Pais, and cord mixt 
not by the Record. Hob. 244. Peter and Staf- = — 
of Fact. 


ford's Cale, Devant 6. 


19. In Writs of Right and Appeals that Trials by 
touch Life, Trial may be by Bartel, or by Battel. 
Fu 3, at the Defendant's Choice; The Barrel, Writ of 


in a Writ of Right, muſt be by Champions, 


a Writ of Right, are not bound to fight lon- 
ger than until the Stars appear; and if the 
Champion of the Tenant can defend himfelt 
until then, the Tenant ſhall prevail : The 
Fudges of the Court of Common Pleas are 


Tudges of the Battel, in a Writ of Right; and 


the Fudges of the King's Bench, in an Appeal of 
Felony. It ſeems they ſeldom or never killed 
one another in this Trial of Bartel, for their 
Weapons were but Batoons, and be that was 
vanquiſhed, was preſently upon Proclamat ic 
made to acknowledge his Fault in the Au- 
dience of the People, or ell; to cry Cravart 


2 1a 


Right. 
(who muſt be Freemen,) but in an Appeal it 
mult be in proper Perſon. The Champions in 


Voeiors. 


Grand Aſſize. 
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in the Name of Recreantiſe; and upon this 
Judgment was to be given, and after this the 


Recreant ſhould amitrere liberam legem, that is, 


ſhould become infamous, Cc. 2 Inſt. 247. 
Finch. 421 lib. 9. 31. Mirror of Juſtice 161, 


162. Oc. 1 Inft. 294. 


Glanvil ſaith, The Trial by Grand Aſſize 
came by the Clemency of the Prince. Ef 


autem (faith he) Magna Aſſiſa Regale quoddam 


beneficium , Clementia Principis, de conſilio Proce- 


rum populis indultum 


For the Trial of Treaſon, Murther and Fe- 
lony, as well upon Appeals as upon Indict- 
ments, ſee Staundf. Pleas of the Crown. 


By Glanvil cap 1. lib. 14. it appeareth, the 


Trial of theſe Crimes by the old Law was 


this; If there were no dire& Proof nor Ac- 


per judicium 


Recovery by 


| | Defaulr. 


Summeners, 
 Pernors, 


Nient Com- 
priſe. 


cuſer, or if there was any Accuſer or direct 
Proof, yet if the Party denied the ſame, then 
the Trial was by Wager of Battel, if the 
Party accuſed was nor fixty Years old, and of 


ſound Limbs; but if he was older or not 


ſound, then he was to be tried per judicium 


Dei, namely, per calidum ferrum wel aquam, that 
15, if he was a Freeholder, he was to run bare- 
foot and bare-legg'd over a Row of hot Iron 
Bars, and if he paſſed three Times without Stop 
or Fall, he was acquitted. And if he was a 


meaner Perſon, called Rufticus, he was to run 


through Veſſels filled with ſcalding Water. 


20. In a Writ of Diſceit, upon a Recovery 


by Default, che Trial ſhall be, if the Judg- 
ment was given upon the Petit Cape, by the 


Summoners; if upon the Grand Cape, by the 
Summoners, Pernors or Veiors, and not per Pais: 


So if a Recovery by Default in a real Action be 
pleaded, to which the other ſaid, Nient com- 
priſe, 


, JOY A ACCAt OS a 
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rolment, or other Matter of Record can- Inrolment. 
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priſe, this ſhall not be tried per Pais, but by 
the Summoners and Veiors, lib. 9. 32. | 
En Aſſiſe if the Iſſue be, whether the Land 
was extended in an Elegit, Cc. this ſhall be 
tried by the Extendors joined with the Allize, 
31 A, 6. vide Roll. tit. Trial 581, 582. 3 
Ot Trials per ! Eſcbeator, per Examination, vi- — 2 » 
de ib. = eriff. 


In an Appeal, if the Exigent be awarded, 


- 


and the Party pray a Writ to inquire of the 
Goods and Charrels, and to ſeize them, 
this may be awarded to the Eſcheator, or 


Sheriff, at the Election of the Court, 41 A/. 13. 


vide hic 15 1 


21. In Debt upon A ſimple Contract. De- Wager of | 


tinue, c. the Trial may be by Wager of Law La. 


or per Pais, at the Defendant's Election. But 


vrhen the Defendant wageth his Law, he ought 


to bring wich him Eleven of his Neighbours; 
who will avow upon their Oath, that in their 
Conſciences he ſaid true, ſo as he himſelf 


muſt be ſworn de fidelitate, and the eleven 4: 


eredulitate, ib. Finch 423. and 1 Inſt. 295. you 


may read excellent Learning concerning this 


Trial, SO | | 

22. If Profeſſion be denied, it ſhall be tried Profeſſion. | 
by the Court-Chriſtian, but if the Time of 
the Profeſſion be in Iſfue, this ſhall be tried by 
the Country, lib. 4. 71. So though an In- 


not be tried per Pais, yet the Time when 
the Inrolment was made, may be tried per 


Pais; fo whether the Party appeared in ſuch Appearance 
2 Cert, or on ſuch a Day, &c. ſhall be tried 5 
per Pais, Cro. 3 part, 131. So whether one was 


_ ſuch a Day or not, Cre. 1 42 * Sheriff 

{dmiſſion, Inſtitution, Plenarty and Ability of the A 1m 

Parſon ſhall be tried by the Biſhop: Bur Indu- — 
FKcKion &. 


18 Of an Iſſue, and the Ch. 2. 


Rion ſhall be tried by the Country, and fo 

ſhall Avoidance by Reſignation, Dyer 229. 

Moor 6x. And void or not void ſhall be tried 

er Pais, 1 Inſt. 344. and Plenarty if the Clerk 

be dead, Mirror of Fuſtice 324. lib. 6. 49. The 

Cauſe of Refuſal of a Clerk by the Biſhop 

ſhall be tried by the Metropolitan, if the Clerk 

be living; but per Pas, if he be dead, I 5.58. 
Pe Spiritual Ability ſhall be tried by the Ordinary, if the 


Law- „Clerk be alive, but if dead, then per Pas: 
' Inſtitution, Reſignation, full or not full, Pro- 


Vi. hic cap.16 


feflion, unleſs alledged in a Stranger, Prior 
removeable at Will or perpetual, general Ba- 

ſtardy, the Right of Eſpouſals, Divorce, &c. 
| ſhall be tried by the Biſbeps : But in many 
Caſes theſe Matters being mixed with other 
_ Circumſtances, ſhall be tried per Pais. : 
| Per Pais, As if the Church be void by Reſignation, 


For although or void or not void, Induction, Inſtitution 


—— and Induction together, becauſe the Common 
Or. fre $pi, Law ſhall be preferred, Prior or not Prior. 


ritual, yet Avoidance, Induction, &c. are notorious to the Country. 

Nets, Mar: Baſtardy alledged in a Stranger to the Writ, 
Wi inpor, Or in one dead, or Abatement of the Writ, 
ſeſion ſball whether a Feme be a Feme Covert in Poſſeſ- 


Pais, but not Nient ſon feme fhall be tried Pais. And 
—. of ſee in Roll. tit. Trial 584. &. many Caſes 
we unge, . Where Baſtardy, Marriage, Ce. ſhall be tried 
couple in lozal per Ley Spiritual, or per Pax. The Time, Oc. 
Matrimeny, of Conſecration of a Biſhop, and of other 
this Righe Spiritual Matters, ſhall be tried per Pau. By 
. for what Cauſe, vide ib. 


ficate, Len, fo! $3- Leigh and Harmer's Caſe. 


mult be tried hat Spiritual Perſon the Trial ſhall be, and 


23. An 


de tried py ſion, & c. in Treſpaſs by Baron and Feme, 


, no” a we ee 


na Y © Þy => ky 


ds... W 
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23. An Ieot found ſo from his Nativity by Ideot. 

Office, may come in Perſon in the Chancery, 

before the Chancellor, and pray that before him, 

and ſuch Juftices or Sages of the Law, which 

he ſhall call ro him (who are called the Coun- 

ſel of the King) he may be examined whether 

he be an Ideot or no; or by his Friends he may 

ſue a Writ out of Chancery, retornable there, 

to bring him into the Chavcery, ibid. coram no- 

lit, & cencilio noſtro examinand. lib. 9. 31. 
24. If it be in Queſtion, Whether the She- Sheriff. 

riff made ſuch a Retorn or not, it ſhall be 

tried by the Sheriff : If whether the Under- 

Sheriff made ſuch a Retorn or not, it ſhall be 

tried by the Under-Sheriff : If the Queſtion be, Retorn: 

Whether ſuch a one be Sheriff or not, he is 

made by Letters Patent of Record, and there- 

fore it ſhall be tried by the Record, ib. 

Cro, 1 Part, 421. Rn gn 

Tg. If an Aprover ſay, That he commenced utes. 

his Appeal before the Corower per dures, this ſhall 

be tried by the Record of the Coroner; and if it 

be found that he did it without dures, he ſhall 

be hanged, ib. Corone br. 750" " 
26. The Trial, Whether a Statute ſhewed g tatute. 

b fore, be the true Statute or not, ſhall be by 

the Examination of the Mayor and Clert of 


the Statutes, which took the Statute, and not 


per Pais, ib. Whether a Statute hath two Seals 
or not, ſhall be tried per Paz, Leow. 228, 229, 

27. In Aflize, the Tenant ſaid, That the Eſcheator; 
Lands were taken into the King's Hands, this 
ſhall be tried by the Examination of the 

28. If one in Avoidance of an Outlawny, Certificate: 
alledge that he was in Priſon at Buwrdeanx, al- 
tre ware in ſervitio majors de Bourdeaux, this 


ſhall be tried by the J get, Cerrifieas ang 
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P etit Cape. | 
Bailiff. 
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in ſuch like Caſes, other Trials ſhall be by 
the Certificate of the Marſhal of the Hoſt, and by 


the Captain of Calais, and allo by Meſſenger, 


of a Thing done beyond-ſea, ib. 

29. At the Petit Cape, the Tenant ſaid, 
That he was impriſoned three Days before 
the Default, and three Days after; this ſhall 


be tried by the Examination of the Attorney. 


Nient Attach. per 15 Fours in Aſſize ſhall not 
be tried per Pau, but by Examination of the 
Bailiff, ib. 

zo. It ſeems an Almanack is ſo infallible, 
that it hath countervailed the Verdict of a 
Fury. For in Error of a Judgment given in 


Lynne, the Error aſſigned was, That the Judg- 


ment was given at a Court held there on the 
16th Day of February, 26 Eliz. and that this 


Day was Sunday, and it was fo found by Exa- 


mination of the Almanacks of that Lear: Up- 
on which it was ruled, that this Examination 


was a ſufficient Trial, and that a Trial per 


Ordeal. 


PERS 


Pais was not neceſſary, although it were an 
Error in Fact; and fo the Judgment was re- 


verſed, Cro. 3 part, fol. 227. 1 Leon 242. the 


fame Caſe, and there it was ſaid, it was twice 
ſo ruled before. SR 

31. In ancient Times there was a Trial in 
Criminal Cauſes called Ordalium; for upon 
not guilty pleaded, the Defendant might put 
himſelf upon God and the Country (as is the 

Uſe at this Day) or elſe upon God only; and 


then if he was a Freeman, he was to be 


tried per ignem, that is, he was to paſs over 
Novem womeres 1gnitos nudes pedibus ; and if 
he was not hurt by this, then he was to be ac- 
quicted, otherwiſe condemned; and this was 


called pudicium Dei; but if he was a Slave, 


"then his Trial was to be per «quam, and that 


divers 


63 C2 fk, 


Os. As A. Ac A it. Ao te 
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divers Ways, which all appear in Lambard, 
verbo Ordalium. From which kind of Trial I 


_ preſume we {till retain this Expreflion of an 


innocent Perſon, That he need not fear Fire or 
Hater: This Manner of Trial was firſt pro- 


hibiced by the Canons, then by Parliament: The 


Trial by Battel is likewiſe prohibited by the 


Canons, but not by Parliament, as you may Bartel. 


read in the Ninth Report, fol. 32. and in the 
Authorities there cited, which I therefore 
omit to recite here, ( though I have the 


Books by me) and ſo in this whole Treatiſe, 
where I refer you to a Book, I ſhall not ſet 


down the Authorities cited in chat Book, 
which will avoid Prolixity. 


32. When the Matter alledg'd extendeth Which Trial. 
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to a Place at the Common Law, and a Place ſhall be firſt. 


within a Franchiſe, it ſhall be tried at the 
Common Law, 1 Inst. 125. 4 Haff. 221. 


In what Caſes a Trial in one Iſſue ſhall bind Trial in one 
the ſame Party in another Iſſue, upon the Iſſue — in 


ſame Matter. 


In Debt againſt ewOo per ſeveral Precipes, 
ii one plead a Releaſe, and they are at Iſſue 
upon the Deed, and the other plead the fame 
Iſſue, if ic be found the Deed of the Plaintiff 
in the former Iſſue, this ſhall bind him in the 


| ſecond Iſſue. 12 H. 4.8. 


In Treſpaſs, if the Defendant plead Ville- 
nage in the Plaintiff, if this be found againſt 
the Defendant, this ſhall bind him in the 


ſame Iſſue, in another Action in the ſame 


Court betwixt the ſame Parties, 44 Ap. 5. 
If a Man be found guilty of a Conſpiracy 


upon an Indictment at the King's Suit, this 
| ſhall not bind in a Writ of ( iracy at the 


Suit of the Party, but he may plead not t guilty, 
= It 


27 Aſſ. 13. 


22 Of an Iſſae, and the Ch. 3. 
If a Man upon an Indictment of Extortion, 

confeſs it, and put himſelf in the King's 
Grace, and makes Fine, &c. this ſhall bind 

him, and he ſhall not plead not guilty to the 

Suit of the Party; for a Confeſſion is ſtronger 


than a Verdict, 27 Af. 57. per Sharde. Vide 


Roll. tit. Trial 625. 
He which is not Party to the Iſſue, nor can 


In whatCafes 


Trial againſt have Attaint, or challenge the Inqueſt, ſhall 


one ſhall be not be bound by the Trial, 11 H. 4. 30. 


_ And therefore in Treſpaſs againſt two, and 
one pleads a Releaſe, and the other juſtifies as 


his Servant; if the Iſſue be found againſt the 
Maſter, it ſhall noe conclude the Servant, 
11 H. 4. 30. Roll. ib. 625. 5 
One ſhall not be compelled to try a Tra- 
verſe the ſame Seffions he makes it; for a 


verſed. = | 
| Juſtices of Oyer and Terminer, nor Juſtices of 
Peace, cannot inquire and determine the ſame 
Day : But Juſtices of Goal Delivery and Juſtices 
in Eyre may. . 
Fiuſtices of Peace cannot proceed to the De- 
livery of a Perſon indicted of Felony before 


them the ſame Day he is arraigned, 22 E. 4. 


Coron. 44. Declared by all the Juſtices of Ng. 
| land, to be obſerved as a Law. "0 
Ins an Indidment in B. R. or in the ſame 


County, and removed thither, the Defendane 


may be arraigned and tried the ſame Day. 


For the King's Bench is a Court of Eyre for all 
Offences in that County: Otherwiſe of an 


Indictment removed out of another 


Vide Roll. tit. Trial 626, many Caſes de ceo. | 


a” 7&4 - Oc com at ra cc „ A _ mw. 


Man fhall have Time to make his Defence, 
and is not ſuppoſed to be ready to anſwer ſud⸗ 

den Objections ; and for this Reaſon many 
Judgments upon Inditments have been re. 


., Y K a awd an wc ©@ on 


_ .: 


Lance in Chancery, the Ter-tenants pleaded ſeve- 
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33. All Matters done out of the Realm of 1 Al- 


England, concerning War, Combat or Deeds 


of Arms, ſhall be tried and determined before 

the Conſtable and Marſhal of England, before 

whom the Trial is by Witneſſes, or by Com- Witneſſes or 
dat, and their Proceeding is according to the Combar. 
Civil Law, and not by the Oath of twelve | 
Men, 1 If. 74. 261. Wherefore if the King's 
Subject be killed by another of his Subjects in 

any foreign Country, the Wife or Heir of 


the Dead, may have an Appeal before the 


Conſtable and Marſhal, who ſentence upon 
the Teſtimony of Witneſſes or Combat, ib. 
So if a Man be wounded in Fance, and die 
thereof in England, ib. 4 Inft. 140. 
It is worthy our Obſervation, to 


take No- What Iſſue 


tice when there are ſeveral Iſſues, which of ſball be ft 


them ſhall be firſt tried; and for this you _ . 
have already heard, That where Iſſue is join- 

ed for Part, and a Demurrer for the Reſidue, 

the Court may direct the Trial of the Iſſue, or 

judge the Demurrer firſt, at their Pleaſure; La ch 4. 
though by the Opinion of Dodderidge, it is the 
beſt Way to give Judgment upon the Demur- 

rer firſt, becauſe when the Iſſue comes after- 

wards to be tried, the Fury may aſſeſs Da- Damages. 


mages for the whole. 


A Scire facias was brought upon a Recogni- 


ral Pleas, the Plaintiff demurred to one, and 
took Iſſue on the other, the Record was ſent 
into B. R. to try the Iſſue, and ic was tried, 


and Verdict pro Plaintiff , the Demurrer not 


being argued ; and it was adjudged per B. R. 
that Judgmene ought to be given on both by 


that Court, Feffrezſon: and Dawſon's Caſe, 
Fill. 21, 22 Car. 2. B. R. Vide for theſe 


Thi 1 Roll. Abr. 534, 737. Roll. Rep. 287. 
ings, = ES p. 287. 
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and in the principal Caſe, 4 If. 80. was de- 
nied to be Law. 

An immaterial Iſſue joined, which will not 
bring the Matter in Queſtion to be tried, is 
not helped after Verdict by the Statute of 
of Feofails, but there muſt be a Repleader ; 
becauſe this is Matter of Subſtance; for if 


there were no Ifſue, there could be no Ver- 


dict, and ſo it is as if nothing had been done 
in the Cauſe. 
In an Action againſt two, the one pleads 
in Abatement of the Writ, the other to the 
Action, the Plea to the Wric ſhall be firſt 


tried; for if that be found, all the whole 


Writ ſhall abate, and make an end of the Bu- 
ſinels; for the Plaintiff ought not to recover 


upon a falſe Writ, 1 I». 125. 


In a Plea Perſonal againſt divers Defen- 


dants, the one Defendant pleads in Bar to 


Parcel, or which extendeth only to him that 


pleadeth it; and the other pleads a Plea which 


goeth to the whole: The Plea that goeth to 


dhe whole, (that is) to both Defendants ſhall 


be firſt tried, becauſe the other Defendant 


| ſhall have Advantage thereof; for in a Perſo- 


nal Action, the Diſcharge of one is the Diſ- 
charge of both. 


As for Example, If one pf the Defendant's 


in Treſpaſs pleads a Releaſe to himſelf, 


which in Law extends to both) and the o- 


ther pleads not guilty which extends but ta 


himſelf ;') or if one pleads a Plea which ex- 


cnſeth himſelf only, and the other pleads a- 


Diſcharge of 
one diſcharg. 
ech beh. 


nother Plea which goeth to the whole, the 


Plea which goeth to the whole ſhall be firſt 


tried; for if that be found, it maketh an end 


of all: And the other Defendant ſhall take Ad- 
vantage hereof, becauſe the Diſcharge of one 
5 
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is the Diſcharge of both. But in a Plea real 
it is otherwiſe, for every Tenant may loſe his 


Part of the Land; as if a Præcipe be brought 


as Heir to his Father againſt two, and one 
pleads a Plea which extendeth but to himſelf, 
and the other pleads a Plea which extends to 
both, as Baſtardy in the Demandant, and it is 
found for him, yet the other Iſſue ſhall be 
tried; for he ſhall not take Advantage of the 
Plea of the other, becauſe one Jointenant 
may loſe his Part by his Miſplea. 
Brown and Staundford Juſtices conſulted with 
| Grammarians in Things of Grammar; and 
Hulls a Batchelor of Law (tempore H. 6.) was 
called into Court to ſhew the Difference be- 


tween preciſe and cauſative Compulſion, Vide 


Phw. 122, 127, 128. 


Paſch. 16 Car. 2. B. R. An Action of Tro- 


ver, Cc. was brought de ſex Capitalibus fibulatis, 


Anglice, ſix laced Coifs; after Verdict for the 


Plaintiff, it was moved in Arreſt of Judg- 
ment, that the Latin Words were both Ad- 


jective, and ſo not certain: But it was an- 
ſwered, That Capital is a Subſtantive, and the 


Nomenclator of Weſt minſter-School was produced 
to warrant it, and it was adjudged for the 
Plaintiff accordingly, and the Court allowed 
that Authority before Rider's Dictionary. 
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Henley and Burſtal ; In the pleading and Chriſtian 


joining of the Iſſue, the Defendant's Chriſtian Name a- 


Name was miſtaken ; and reſolved by the 


Court, that it might be amended, it being 


right before in the Record, 1 Ventr. 25. 


A Bill was exhibited in Chancery, complain- New Trial 


ing that a Verdict in Replevin had been un- directed by 
the Court of 
Chancery in 

Reple vin. 


duly obtain'd; and it was decreed that there 
ſhould be a new Trial, the Complainant pay- 
ing the Coſts of the former: This could not 


have 


26 O ee, aud the Chr. 2. 


have been tried again at Law, becauſe the 
Verdict in Replevim is concluſive, * Vent. 35. 
Taror nrodu. Geodman verſus Cotherington; the Jury being 
ph, wat charged wich an Iffue and deparred from the 
Roll co his Bar ; one of them went from their Compa> 


Companions, nions and fetched a Court- Roll, which in- 


| Cauſe for ® duced the Jury to find for the Plaintiff ; and 
new Trial. it was held to be a good Cauſe for 2 new 


Trial: But Twiſden ſaid, that in Caſe of ſuch a 


Miſcarriage i Pais, no Notice ſhould be ta 


ken of it on Affidavits, unleſs it were indorſed 


on the Poffea, 1 Siderfin 235. 


A Term's rogmorton s Cafe ; where an Iſſue is joined 


Notice re- and a Year paſſes, the Plaintiff cannot bring 


22 the Cauſe to Trial without giving a Term's 
. Yor Notice. Per Cur. If Notice were given the 


atlſue, Term before, and they did not proceed that 


Term, but the next, then fourteen Days No- 
Not ſo where tĩce is ſufficiene; and if after a Year is lapſed, 
che Defen- the Defendant will try the Iſſue by Proviſo, 2 


dant tries it Term's Notice is not neceſſary, for that the 
by Proviio. Plaintiff ought to be at all Times ready to 


try it, 1 Sy 34. 
Need not Sir RNA Caſe; the Court held, 
give a Year's That ſince the Deſendant by his Privilege of 
Notice where Parliament, had delayed the Plaintiff above a 
che D:fen- Year after Iſſue joined, the Plaintiff ſhould 
the Delay by not be obliged to give him a Term's Notice 
his Privilege, of Trial, any more than where a Defendant 


6. ſtays the Proceedings by an Injunction ob- 


tained out of Chancery, ibid. 92. 
Notice for « Rex verſus Baron; it was held, That Notice 
Priſoner leſt of Trial left with a Turnkey of the Mar- 


with a Turn» ſhalſea, eight Days before the Trial was good 
. Notice, as well in Criminal Caſes as Civil, 


the Trial, Sid. 231. 
ſufkcienc. 
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Where Iſſue is joined upon an Indictment Deſendant in 
of Perjury, and the Proſecutor does nor try Indiftmene of 
it, = Party indicted may try it by Proviſo, = 1 dy Prog 
1 Sid. 317. | | viſo. 

Read 54M Dawſon; in an Information of ene a new 
perjury, it was found for the King, and mo- Trial may be 
ved upon ſeveral Affidavits to have a new granted, and 
Trial. The Court were of Opinion, That where ae. 
they had not Power to grant a new Trial, 
without Conſent of the Counſel for the King, 
although to them there appeared ſuiſicient 


| Cauſe for a new Trial: But they agreed, 


chat in Debt by an Informer, the Court might 
grant a new Trial upon Cauſe ſhewn without | 
Conſent of the Counſel, becaufe there the N 
Party had Intereſt, 1 Sid. 49. e , 

Wheeler verſus Homour ; it was there held, 
That a new Trial ought not to be granted at- 
ter a Trial at Bar, but upon great Cauſe ; and 
it was ſaid, there were not above ewe In- 
ſtances to be met with, where a new Trial 


had been granted a Motion after a Trial 
at Bar, Sid. 58. 


If Matter of Fact and Matter of Record Fest mixed 
are ſo intermixed that they cannot be divided, 5 Macter 
che wich ſhall be wied by che Country, * 

Matſon verſus Baker 8 if an Iſſue be, whether 1 
a Church be void or not void, this ſhall be and Plenarty, 
tried by the Country; but if the Iſſue be, bam © be 
whether the Church is full or noe full, ic ſhall w. 


be tried by Certificate: So if the Iſſue be, Covert or 


whether ſuch a Feme be Covert or Sole, this Sole per b. 
ſhall be tried by the Country; but if Loyal Maeri- 


accouple in loyal Matrimony, it ſhall be tried — mony per Cer- 
Certificate. And the Reaſon of thoſe Caſes filicate. 


is, that void or not void, Covert or Sole, are 


Things notorious to the Country, and diſtin- 
| | Buiſhable 


18 Of an Iſſue, and the Ch. 2. 
guiſhable by them; but Plenarty or Loyal 
Matrimony are not within their Conuſance, 

The Rcaſ.n. and therefore not triable by them; for Plenarty 


is by Inſtitution, and Loyal Matrimony ought 


— — — —, 646k a 5 


to be agrecable to the Laws eſtabliſhed in | 
that Caſe, of which the Country are not 


Judges, Sid. 390. 


— Gilbert verſus Martin ; an Action of Core- 
Covenant af- nant was brought in Hampſhire, and a Breach 


— ” ſhire, and Iſſue joined upon 0 infregit Conven- 


tionem. And a Verdict for the Plaintiff in 


Hampſhire : Mov'd in Arreſt of Judgment, that 


this was a Milſ-crial, and of that Opinion was 
the Court, Sid. 157. 
View afrer Bulſtrode 
the Jury ap- was granted in a Trial at Bar, after the Jury 
Pear. had a 
Sid. 148. 
No new Trial Rex verſus Davis & al. An Information for 
* 


for Devon, and a Verdict for the Defendants 
that they were not guilty. And on a Motion 
for a new Trial upon Affidavits of the Fact, 


and that the Judges Directions were to find 
Aſſault, ic was denied, for the Court ſaid, there 


could be no Precedent ſhewn for it in Caſe of 

es Acquittal, Shower 336. 

Trial by two Where a Trial is not by Jury but per Teftes, 
Witneſſes, there muſt be two in all Caſes, Shower, 161. 


Every Deſen- 
dant in Treſ- to any Action of Treſpaſs, Aſſault, Falſe Im- 
als, Se. to priſonment or Ejectione firme, and any one or 
Colts. more ſhall upon Trial be acquitted by Verdict, 
* every Perſon ſo acquitted ſhall recover his 
Coſts of Suit, unleſs the Judge ſhall imme- 
diately after the Trial in open Court, certi- 
ſie upon the Record, that there was a oſs. 
| nadie 


Where ſeveral Perſons are made Defendants 


ſigned in ano- aſſigned for not repairing a Houſe in Berk- 


verſus Hall and Stevens; the View 


ppeared and heard Part of the Evidence, 


an Aſſault and Riot was tried at the Aſſizes 


Tx — EF » — * 


Record, upon any Bond or Penal Bill for Non- 5 ines 


| of cntring Pledges upon Bill or Declaration, 
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nable Cauſe for the making of ſuch Perſon or 
Perſons, Defendant or Defendants to fuch 
Action, Star. 8 & 9 W. 3. cap. 11. 

In all Actions of Treſpaſs to be commenced Full Colts to 
in any Court of Record at Weſtminſter, where the Plainciff 
ic ſhall appear at the Trial, and be certi- bers the 
fied by the Judge on the Back of the Re- ,.,:{-40 be 
cord, that the Treſpaſs was wilful and mali wüful. 
cious, the Plaintiff ſhall recover not only his 
Damages, but Coſts of Suit, ibid. > "5 

In all Actions proſecuted in any Courts of Ia Alion of 


performance of Covenants, the Plaintiff may to 

aſſign as many Breaches as he ſhall think ki, — ” 
and the Jury at the Trial ſhall aſſeſs Damages Breaches as 
for ſuch of the Breaches ſo aſſigned, as the Þ* ſhall think 
Plaintiff at the Trial ſhall prove broken ; and ft. 

the like Judgment ſhall be encred on ſuch Ver- 

dict, as hath been uſually done in ſuch Actions; 

ſuch Judgment ſhall alſo ſtand as a further Se- The Jud 
curity, to anſwer the Plaintiff ſuch Damages — 
as he may ſuſtain for further Breach of any main as « Se- 
Covenant contained in the ſame Deed or Wri- <vriry focany 
ting, ibid. by Ten 29 | futureBceach. 
Upon Demurrer joined in any Court of Re- OnDemurres 
cord, the Judges ſhall give Judgment as the 29 DekeQs tu 
Right and Matter in Law ſhall appear without 41 
regarding any Imperſection, or Defect in any ſuch « are 
Wrie, Return, Pleading or Proceſs, except fer down as 
thoſe which the Party demurring ſhall 
down as Cauſes of his Demurrer, notwith- murrer. 


ſanding ſuch Imperfection or Defe&t have 
been taken co be Matter of Subſtance, and 


not aided by 27 Eliz. cap. 5. ſo as ſufficient 
Matter may appear, upon which the Court 
may. give Judgment, and no Exception ſhall 
be taken for an immaterial Traverſe, Default 


4 Or 


t Cauſes of De. 
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or not alledging the bringing into Court any Pe 
Deed mentioned in the Pleadings, Letters Te- Ju 
ſtamentary, or Adminiſtration; for Omiffion 
of N & armis & contra pacem, or either of 
them, or boc parat. eſt wverificare, for parat. eſs 
verificare per Recordum, Or prout patet per Recor- 
aum; but the Court ſhall give Judgment with- 
out regarding ſuch Imperfections or Defects, | 
or other Matter of like Nature except ſhew'd | 
for Cauſe, 4 & 5 A. cap. 16. 
Rex verſus Bear, Hill. 10 W. 3. k. R. Indict- 
ment for Compoſing, Writing, Making and 
Collecting ſeveral Libels, reſolvd that the 
whole Libel need not be ſet forth in the In- 
dictment, but if any Part qualifies the reft, it 
may be given in Evidence, Salkeld 417. . 
If a Libel be publickly known, having a 
written Copy of it is an Evidence of a Pub- 
| lication, but otherwiſe where is it not known 
to be publiſhed, ibid. Oe 
Mich. 6 4. B. R. Ejectment laid in De von- 
ſhire to be tried at Exeter, the Defendant died 
the Day before the Aſſizes began at Exeter; 
Dey, and upon a Trial on full Evidence, Verdi& 
ate Quer. and Motion in Arreſt of judgment. 
x if 3 Et per Cur. Firſt, the Death of either Party 
Sener ore the Aſſizes is not remedied by the Sta- 
J. 4 tute, but if the Party dies after the Aſſiaes 
begins, though the Trial be after his Death, 
that is, within the Remedy of the Statute, fot 
the Aſſizes is but one Day in Law, and this 
is a Remedial Law, and ſhall be conftrued fa- 
vourably. 2. The Court held, That in this 
Caſe ic was in their Diſcretion, whether they 
would upon Motion arreſt Judgment, or put 
the Party to a Writ of Error; accordingly 
8 refuſed to arreft the Judgment, and che 
arty was put to his Writ of Error, 9 the 
Oint 
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Point might be put in Iſſue and tried by a 


fury, Salkeld 8. 


Duke's Caſe, Mich. 9 W. 3. B. R. Duke was Judgment for 
upon a Trial at Bar convicted of Perjury, — 


and upon the Capias he was outlawed, and up- Funincnent 


| on the Exigent it was moved, That judgment ven ad be gi- 


ven againſt 


| of the Piliory might be given againſt him in one in his Ab- 


his Abſence. Et per Holt Ch. J. Judgment ſence. 
cannot be given againſt any Man in his Ab- 
ſence for a corporal Puniſhment, there is no 


. | ſuch Precedent. If a Man be outlawed of 
| | Felony, Execution was never awarded againſt 
che Felon till brought to the Bar. A Capias 
. ad Satisfaciendum Domino Regi pro fine, is com- 
mon, but there never was a Writ to take a 


Man and put him in the Pillory ; and fo ſays 
Sir Samuel Aſtry upon Search of Precedents, 
Salkeld 400. 
Duke of Norfolk's Caſe, Trin. 1 4. B. R. A Judgment 
Verdict was given in Ezfer Term, and before mu be af- 
Judgment ſigned the Plaintiff died. Er per ig, Bt 
Holt, Ch. J. That ſhall nat hinder the Judg- provided it 
ment being enter d, provided it be within two be within 
Terms after; and the Statute of Frauds and two Terms 
| Perjuries only requires the Time of ſigning, ſcer Verdict. 
ſhould be enter'd upon the Roll, and this is 
only for the Benefit of Purchaſers; for if 
Judgment be ſigned in the Vacation, yet tis 


enter d as of a Term before, and none but a 
Purchaſer fhall be admitted to ſay, it was 


ſigned as of any other Time; and it is the 
Courſe of the Court, te let all Things he 
done in the Vacation as of the Ferm before, 
ay 4M FF - 3 

y the 8 & 9 W. 3. Cap. 11. Tavidled an At Ful ia 
fer tbe better preventing — and wexatious 1 nm 8 
Suits, it was enacted, © That where ſeveral . 
Perſons ſhall be made Defendants to any quitted upon 
3 Action Trial. 


33 Of an Ine, and the Ch. 5; 
Action of Treſpaſs, Aſſault, Falſe Impriſon- 
© ment, or E jectione firme, and any one or more 


* ſhall upon Trial be acquitted by Verdict ; 


* every Perſon ſo acquitted ſhall recover his 
Unleſs the © Coſts of Suit, unleſs the Judge ſhall imme- 
Judge cer- diately after the Trial in open Court, cer- 
rife. © tifie upon the Record that there was a rea- 
* ſonable Cauſe, for making ſuch Perſon or 

© Perſons a Defendant or Defendants to ſuch 


Action. 


Coſts upon a * And that if any Perſon ſhall commence 


in any Court of Record any Action or Suit, 
© wherein upon Demurrer Judgment ſhall be 
given againſt the Plaintiff or Defendant ; 
© or if at any Time after Judgment given for 


Colts on = © the Defendant, the Plaintiff ſhall ſue a 


Wric of © Writ of Error, and the ſaid Judgment ſhall 


Error. © be affirmed, or the ſaid Wric diſcontinued, 
© or the Plaintiff nonſuit therein, the De- 


* fendane ſhall have judgment to recover his 


* Colts againſt ſuch Plaintiff, and Execution 
© by Capias ad ſatisfaciendum , Fieri facias or 
Elegit. 


Coſts in Debt That in all Actions of Waſte and Debt, 
for not ſet= upon the Statute for not ſetting forth of 


ring out. © Tiches, where the Damage found by the 
— © Jury ſhall not exceed twenty Nobles; and 


© in all Suits upon Writs of ws Hagen and 


© upon Prohibicions, the Plaintiff, obtaining 
© Judgment, or Award of Execution after 
© Plea pleaded, or Demurrer joined therein, 
© ſhall likewiſe recover his Coſts of Suit ; and 
if che Plaintiff become nonſuit or diſcon- 
© tinue, or a Verdi& paſs againſt him, the 


_ © Defendant ſhall have Coſts and Execution 


* for the ſame. 


K 
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© That in all Actions of Treſpaſs com- Wilful Tref- 
© menc'd in any Court of Record, where it E full 
© ſhall appear at the Trial, and be certified by 
© the Judge on the Back of the Record, That 
* the Treſpaſs was wiltul and malicious, the 
© Plaintiff ſhall recover not only his Damages, 
© bur full Coſts of Suit. 3 
© Provided nothing herein contained ſhall Noe extended 


© alter the Laws in being as to Executors, and to Executors, 


Adminiſtrators, in ſuch Cafes where they — 
are not at preſent liable to pay Coſts of Suit 
© That in all Actions to be commenced in Plaintiff or 
any Court of Record, if the Plaintiff die —— 
after an interlocutory Judgment, and before 5 1 
a final Judgment, the ſaid Action ſhall not tory Judg. 
abate, if the ſaid Action might be originally ment, and 
proſecuted by his Executors or Adminiſtra- betore a final 
tors; and if the Defendant die after ſuch dualer, 
interlocutory Judgment, and before a final p,11 ＋ 
* Judgment, the Acti en ſhall not abate, hate. 
if ſuch Action might be originally pro 


«a 
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ſecuted againſt his Executors or Admini- 


© ſtrators; and the Executors or Adminiſtra- 
© tors of ſuch Plaintiff, after ſuch interlocu- 
tory Judgment, may have a Scire fucias a- 
gainſt the Defendant if living; or if dead, 


W 6 


_ © againſt his Executors or Adminiftrators, to 


© ſhew Cauſe why Damages ſhould not be aſ- 
© ſefſed and recovered againſt him or them; 
and if he or they do not appear at the Re- 
turn, and ſhew ſufficiene Cauſe to arreſt the 
final Judgment, or being returned warned, 
* or upon two Writs of Scire facias, it being 
returned that the Defendant had nothing 
* whereby to be ſummoned, or could not be 
* found, a Writ of Inquiry of Damages ſhall 
de awarded, which being executed ind re- 
8 _ turned 
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© turned, Judgment tinal ſhall be given for the 
© Plaintiff, his Executors or Adminiſtrators. 

Death of one lf there be two or more Plaintiffs or Defen- 
of the Plain- © Jants, and one die, if the Cauſe of Action 
8 © ſurvive to the ſurviving Plaintiff, or againſt 
Thee z, the ſurviving Defendant, the Writ or A- 
more than * <tion ſhall not abate ; but ſuch Death being 
ene, ſhall not ſuggeſted upon the Record, the Action ſhall 
abate the © proceed. | 

Aden. That in all Actions proſecuted in any 


Plaintiff in © Court of Record, upon any Bond or penal 
Debr on 


Bond, Ce. for Sum for Non-performance of Covenants, 


*—©- the Plaintiff may aſſign as many Breaches 
—_—_— * as he ſhall think fit; and the Jury at the 
Covenants, to Trial ſhall and may aſſeſs Damages for ſuch 


aſſign as ma- of the ſaid Breaches ſo affigned, as the 


ny Breaches © Plaintiff at the Trial ſhall prove broken, 
=o _— and the like Judgment ſhall be entred on 


* ſuch Verdict as hath been uſually done in 


And the Jury © ſuch Actions. And if Judgment be given for 
* the Plaintiff, upon Demurrer, Confeſſion or 


may aſſeſs 
cd” vibil dicit, the Plaintiff upon the Roll may 
ſuggeſt as many Breaches as he ſhall think 
fir, upon which ſhall iſſue a Writ to ſum- 
mon a Jury to appear at the Aſſizes of that 


A Na a A 


of every one of thoſe Breaches, and to 
aſſeſs Damages accordingly: And the Ju- 

* ſtices of Aſſize ſhall make Return thereof 

* to the Court from whence the ſame iſſued ; 
Jefendane . In Caſe the Defendant after ſuch Judgment 
paying Da- © entred, and before ſuch Execution executed, 
mages and * ſhall pay into Court ſuch Damages ſo aſſeſ- 
Coſts aſſeſſed, ſed, and Coſts of Suit, a Stay of Execu- 


42 to © tion ſhall be entred of Record; or if by 


A 


© riff or his Executors or Adminiſtrators, ſhall 
© be fully paid all ſuch Damages, together 


with 
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reſpective County, to inquire of the Truth 


* Reaſon of Execution executed, the Plain- 
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© with his Coits and reaſonable Charges, the 
Body, Lands, and Goods of the Defendant 
© ſhall be forthwith diſcharged, and the Satiſ- 
faction entred upon Record: Yer ſhall ſuch 
judgment ſtand and be as a farther Security ButtheJudg. 
© to anſwer the Plaintift, his Executors, & c. ment to ſtand 
© ſuch Damages as ſhall or may be ſuſtained, obs 7 way 
for farther Breach of any Covenant in the therBreaches. 
© ſame Deed or Writing contained, upon which 
© the Plaintiff, &c. may have a Scire facias up- Whereupon 
© on the ſaid Judgment againſt the Defendant, che Plainciff 
his Heir, Ter-tenants, Executors, or Admi- may have 
© niſtrators, ſuggeſting other Breaches, and to 
© fummon them to ſhew Cauſe, why Execu- 
© tion ſhall not be awarded upon the ſaid 
judgment; upon which there ſhall be the 
like Proceedings as aforeſaid: And upon 
Payment of Damages and Coſts, Proceed- 
* ings to be again ſtay d, and fo toties quoties, 

, and the Defendant diſcharged out of Exe- 
Cution. : ts 

By 4 & 5 Ann. c. 16, entitled, An Act for the 
Amendment of the Law, and the better Advance- 
ment of Fuſtice, it was enacted, © That upon On demurrer 
© Demurrer joined in any Court of Record, no Imperſe. 
* the Judges ſhall give Judgment as the — =. 
© Right and Matter in Law ſhall appear, wich- ſuah 28 Se 
out regarding any Imperfection or Defect fer down as 
in any Writ, Retorn, Pleading or Proceſs, Cauſes of 
© except thoſe which the Party demurring Demurrer. 
* ſhall ſet down as Cauſes of his Demurrer, 
© notwithſtanding ſuch Imperfection or De- 
© fe, have been taken to be Matter of Sub- 
| *© ſtance, and not aided by 27 Eliz.c. 5. ſo as 
© ſufficient Matter may appear upon which 

* the Court may give Judgment. And no Ex- 
* ception ſhall be taken for an immaterial 
* Traverſe, Default of Entring, Pledges upon 

D 2 © Bill 


2 Scire facias. 
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© Bill or Declaration, or not alledging the 
bringing into Court any Deed mentioned in 
the Pleading, Letters Teſtamentary, or of 
Adminiſtration, tor Omifhon of Ji & armis 
& contra Pacem, or either of them, or hoc 
parat. eſt verificare, for parat. eſt werificare per 


0 


Court ſhall give Judgment without regarding 
ſuch Imperfections or Defects, or other Mat- 
ter of like Nature, except ſnewed for Cauſe. 
* That the Defendant or Tenant, or Plain- 
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Several Mat- 
ters may oy 
leaded wit 
— * with Leave may plead as many ſeveral Mat- 


Court. © ters as are neceflary. 


n a 


If ſuch Mat- Proviſo, If any ſuch Matter on Demurrer | 
ter be inſuffi © be judged inſufficient, Coſts ſhall be given 


cient, full 


Colts at the Diſcretion of the Court: Or if a Ver- 

. dict be found on any ſuch Iſſue for the 
© Plaintiff or Demandant, Coſts ſhall be gi- 

© ven in like Manner; unleſs the Judge certiſie 

© that the Defendant, Tenant, or Plainriff in 
ERepyledin had a probable Cauſe to plead it. 
Nodilatory That no dilatory Plea ſhall be received in 
_—_— any Court of Record, unleſs the Truth 


thereof be proved by Affidavit, or ſome 
© probable Matter ſhewn. : 

| Where Pay. In Debt on a ſingle Bill, Debt, or Scire 
ment may be © facias upon a Judgment, the Defendant may 


Pleaded in © plead Payment in Bar. In Debt upon a 


| of. Bond, if the Defendant, before Action 


2 Bond ſatil. brought, hath paid the Principal and Inte- 


fied, Pay- * reſt due by the Deſeazance or Condition, 


ment may be © he may plead Payment in Bar. 
p'caded. pending an Action on ſuch Bond, Defen- 


ä -*- dont a boos bs Pilots 
diſcha * dant may bring in Principal, Intereſt and 

Piiacipsl, In. 5 Court ſnall give Judgment to diſcharge the 

| Colts. Laz ier 


Recerdum, Or preut patet per Recordum : But the 


tiff in Replevin in any Court of Record, 


oe 


oa =” eres reee © 


Coſts in Law and Equity, and then the 
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Lazer verſus Dyer, Mich. 2 A. B. R. Iſſue If there be 
being joined and entred as of Tiinity Term, a” 
the Plaintiff reſted till the Trinity Term fol. ke. == 
lowing, and then gave Notice of Trial after Terms, there 
the Term; and a Venire facias and Diſtringas mult be a 
was taken out in the Vacation, but teſted and Terms No. 
entred as of the Term. tice of Trial 

Per Cur. This is not ſufficient Notice ; 
for though in Law this was a Proceeding 
within the Term; yet in Fact it was a Pro- 
ceeding in Vacation, and therefore there was 
not a Term's Notice of Trial, Salk.*457, 

Dom. Rex verſus Edwards, Hill. 8 V. 3. B. R Crown pays 
Per Cur. The King ſhall pay Coſts for an A- — * 
mendment, but ſhall not pay Coſts for not put nat for 
going on to Trial: But where there is a Pro- not going on 
ſecutor, he ſhall] pay Coſts for Amendments, to Trial. 
and for not going on to Trial both, Sal. 
eld 193. „„ i | 

Anonymus, Mich. 13 I. 3. B. R. If there be Demurrer to 
2 Demurrer to Part, and an Iſſue upon the — and If. 
other Part, and Judgment be given for the a other 
Plaintiff upon the Demurrer, he may enter a 
Non Pros. as to the Iſſue, and proceed to a 
Wric of Enquiry on the Demurrer ; but with- 
out a Non Pros. he cannot have a Writ of In- 
quiry, becauſe on the Trial of the Iſſue, the 
fame Jury will aſcertain the Damages for that 
Part to which the Demurrer was. Per Car. 

Salk. 219. 5 | 

Watſon verſus Sutton; a new Trial will not Where 8 new 
de granted for Matter omitted to be inſiſted Trial will = 
on at a former Trial, Salkeld 273. ps 1 be grant» | 
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Hu given you the Epitome of what 


minal, as upon Indictments, the Juſtices of | 
Gaol- Delivery give a general Command to | 


Of the Venite Facias, and to Ch. 3. 


CHAP. II. 


Of 4 Venire Facias; to whom it ſhall be dire- 
Ad; when to the Sheriff, when to the Coro- 


ners, when to Eſliſors, and when to Bailifſs; 


when well awaratd, &c. 


Trials are allowed by the Common Law, 
and what ſhall be tried per Pax, and what nor, 


we ſhall now apply our ſelves more particularly 
to the Trial by Juries : And becauſe a Venire fa- 
cias is the Foundation and Cauſa ſine qua non of 


a Jury, (I mean in Civil Cauſes; for in Cri- 


the Sheriff, ro cauſe the Country to come 


againſt their Coming, and take the Panels of 
the Sheriff, without any Proceſs directed to 


him, yer Proceſs may be made againſt the jury, 


though it is not much uſed. Staundford Plees 


Venirefacias. 


del Corone 155.) I will firſt recite the Writ i» | 


terminis, the rather becauſe I intend to order 
my Diſcourſe according to the Method of 
the Writ. | EE. 


Rex, c. Vic. B. Salutem. Præcipimus tibi quod | 
venire facias coram Fuſticiariis noſtris de Banco | 
apud Weſtm. tali die, duodecim liberos & legales 
homines de wicinet. de C. quorum quilibet habeat 


quatuor libras terræ, tenement. vel reddit. per an- 


num ad minus, per quos rei Seritas melius ſciri po- 


terit; & qui nec D. E. nec F. G. aliqua 


1 


ate attingunt; ad faciend. quandam ur. patriæ 


Aa —_ : «©CTM n& «> - ak a es Os. Aa ad 


Ch. 3. whom it ſhall be awarded. 


inter partes predict. de placito, & c. quia tom idem 
D. quam predic. F. inter quos inde contentio eſt, 
poſuer. ſe in Fur. illam. Et habeas ibi nomina 


Fur. illorum & hoc breve. T. &c. 


This is one of thoſe Latin Letters, (as Finch 
terms them, f. 237.) which the King ſends 
with Salutation to the Sheriff; but withal 
commands him, that he cauſe to come twelve 
free and lawful Men of his County, to re- 
ſolve the Queſtion of the Fact in diſpute be- 


tween the Parties upon the Iſſue; and it is a 
judicial Writ, iſſuing out of the Record, for 


Plaintiff or Defendant, after they have put 


themſelves upon the Country: For upon the 


Words Et de boc ponit ſe ſuper patriam, by the 
Defendant, or, Et hoc . inquiratur per 
patriam, by the Plaintiff, and iſſue joined 


thereupon, the Court awardeth the Venire fa- 


cias, Viz. Ideo fiat inde Furat. 
| Ideo wenit inde Furat. is Error in inferior 
Courts, for it ought to be Ideo præcept. eſt vic. 
quod ven. fac, &c Siderfin 
be de viſueto de C. ſpecially, Keble 2 Part, 350. 
And if they come not at the Day of the 
Writ returned, then ſhall go forth againſt 
them an Habeas Corpora and Diſtringas, to 


bring them in to try the Matter. The which 
two laſt Writs are uſually made with this 


Clauſe, Niſi prius Fufticiarii venerint, & c. and 
are returnable after the Time of the Judges 
coming their Circuit. 


364. and it ſhould 
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And firſt, you ſee it is directed Vicecomiti, Sheriff. 


i. e. to one who is Vicecomes, and hath the Re- 
gimen of the County inſtead of the Earl of 
that County, to whom once it did belong; as 
we are taught in the Mirror, cap. I. ſect. 3. ſcil. 
That it appeareth by ho Ocdinance of an- 


0 


Whet Truſt 
in the She- 
riff. | 


To whom the 
Venire facias 


oughc to be 
deckel. 


Of the Venire Facias, and to Ch. 3. 
cient Kings before the Conqueſt, that the 
Earls of the Counties had the Cuitody or 
Guard of the Counties. And when the Earls 


left their Cuſtody or Guards, then was tne 
_ Cuſtody of Counties committed to Viſcounts, 


who therefore are called FVicecomites. 


What great Repoſe and Truſt both the 
King and Laws put in this great Officer, the | 


Oracle tells you, 1 I». 168. That he is She- 


the County; for the Words of his Patent be, 


| Commiſimus wobis Cuſtodiam Comitatus noſtrs 


de. & c. And he had a threefold Cuſtody, tri- 
plicem Cuftodiam, vix. firſt, Vite Fuſticiæ, for 
no Suit begins, and no Proceſs is ſerved but by 
the Sheriff. And be is to return indifferent Furies 


| far the Trial of Mens Lives, Liberties, Lands, 


Goods, C. Secondly, Vite Legis, he is after 
long Suits and chargeable, ro make Execu- 
tion, which is the Life and Soul of the Law, 


Thirdly, Vitæ Reipublice, he is Principalis Con- 
 fervater pacis within the County, which is the 


Life of the Commonwealth, for Vita Reipub- 
lice Pax. ; 

Yet notwithſtanding the Height and Lati- 
rude of this great Officer's Power and Truſt, 


the Law adjudges him in many Caſes not ca- 


pable to do ſo much as return a Jury ; for if 


he be of Kindred by Nature, or of Aſſinity 


by Marriage, to any of the Parties, or (that I 


may ſay all in a little) if he be not as indiffe. 
rent almoſt in all Reſpects as he is, whom the 
Law allows to be a Juror, he ought not to 


meddle wich the returning of the jury; but 


the Fenire facias ſhall be directed to the Coro- 
ners (or to ſome of them, if the Reſidue are 


not indifferent) who in that Caſe are he vies 
Vicecom. And if the Coroners are not indif- 
OED ET ferent, 


| 


riff, that is, Præfectus Comitatus, Governor of | 


riffs of London be a Party, then the Venire Sheriff of 
| may be directed to the other Sheriff; if the LE. 
Under- Sheriff be a Party, yet the Venire may 


may challen 
| bs at no Prejudice. 


Ch. 3. mhom it ſhall be awarded. 
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ferent, then the Venire ſhall be directed ad Forteſcue, 
2 Elictores, that is, to two whom the Court . 2.5. 
ſnall chuſe and deem fit to return the Jury; 
and to the Return of theſe Elliſors or Eſliſors, Eflifors. 


|| ab Eligendo, no Challenge will be admitted, 


Bro. tit. Venire facias 14. as to the Array, but 
to the Polls, 1 It. 158. It one of the She- Cha 


Of London or 
te directed to the Sheriff, with this Proviſo, . + 


Quod Sub-Vic. tuus in nullo ſe intromittat cum exe- Perſons make 


eutione iſtizs brevis, 18 E. 4. 3. one Sheriff. 
Judicial Writs (ſay Cole and Saunders, Pla. 74.) g _ 

may be directed to the Coroners, as the Ve- 
wire facias, where the Parties are at Iſſue; 

there, upon the Surmiſe of the Plaintiff, that Of whom. 
the Sheriff is his Couſin, and upon Prayer 
that the Venire be directed to the Coroners, 
far Avoidance of his own Delay that mighe 


Corcaers. 


happen by the Challenge of the Array, the 


Defendant ſhall be examined whether it be ga in EjeQ- 


true or not; and if he confeſs it, then the Ve- ment againſt 


zire ſhall be awarded to the Coroners ; for four, 


then it appears to the Court by the Defen- Aſfinity of 


dant's Confeſſion, that the Sheriff is not in- te Sberiff to 


different; but if the Defendant denies it, then Defendants. 
the Proceſs ſnall be awarded to the Sheriff, Roll. tit. 
becauſe the Sheriff's Authority and Profit ſhall Trial 668. 
not be taken away, without Cauſe apparent Examination, 
to the Court; but if the Defendant will al- Not of the 
ledge any ſuch Matter, and pray a Venire fa- Defendant's 

| cias to the Coroners, there the Plaintiff ſhall Suggeſtion, 

not be examined, neither ſhall ſuch Allega- The pegs. 
tions be allowed, becauſe Delays are for the dant may noe 
Defendant's Advantage, and the Defendant have a Yenire 


ge the Jury for this Cauſe, and ſo 2 
And 


And fee in Term. Hill. 3 H. 7. 7 5. pl Lake 
ult. in a Quare impedit, where the Defendant 


" Plaintiff, and prayed a Writ to the Coroners, 


Fitz. tit. Suggeſtion, placit. 8: Br. Challenge 153. 
In the Lord Brook's Caſe, Trin. 1657. B R. 
In Ejectment, the Court was moved that 
the Lord Brooks might be made Ejector, 
which was granted ; then the Court was 
informed that the Leſſor of the Plaintiff 
was High Sheriff of the County, and that the 
Coroner was Under Sheriff, and it was pray'd 
that Eliſors might return the Jury; but the 


Court would not grant it at the Prayer of | 


the Defendant, though the Plaintiff offered 
to agree to it, it being in a Trial by Nif 
prius ; but had it been in a Traal at Bar, they 
would have granted it. But the regular 


Courſe is for the Plaintiff to pray it, or 


elſe the Defendant may challenge the Array 
at the Aſſizes; for it is a principal Chal- 
lenge, that the Leſſor of the Plaintiff is 
High Sheriff, or of Kindred to the Sheriff, 
for which ſee Hutt. 25. Moor 470. Roll. 


15 Car. 2. B R. Duncomb and Ingleby, that it 
1 is a principal Challenge. 

For what In Ejectment, the Plaintiff ſuggeſted, That 
Cauſes Pro- he and one of the Coroners were all of the 
ceſs, ſhall be Liberty del Countee Wigorn', and prayed a Ve- 
directed to _. 4 | g 

the Coroners. 2e facias to the other Coroner ; although this 


is no principal Challenge, and the Defendant 


might have oppoſed the Prayer, yet becauſe 


he confeſſed it, the Award was well to the 


Coroner. So if the Cauſe be, that one of 
the Coroners be retained of Counſel with 


the Plaintiff ; if the Suggeſtion do not com- 


prehend 


Of the Venire Facias, and to Ch. 3. 


ſhewed how the Sheriff was Couſin to the 


__ but ic was denied him upon the ſame Reaſon, 


Rep. 328. And it was ſo adjudged, Trin. 


„ EE ® 


Ch. 3. whom it [hall be awarded. 


prehend a principal Challenge, but only of Fa- 


your, this is not ſufficient to award Proceſs to 
the Coroners : But it it be a principal Chal- 
lenge, as Affinity, Cc. if the Defendant con- 


fels it, the Award ſhall be co the Coroners ; 


if he will not confels it, then to the Sheriff; 


and in ſuch Caſe the Defendant ſhall never 


challenge the Array for that Caule : So if 
the Plaintiff pray Proceſs to the Coroners for 
Favour in the Sheriff, if the Defendant ſay that 


this is not favourable, he ſhall never challenge 
for Favour, unleſs de puiſne temps. 


If the Array be quaſhed becauſe made by 


the Shetiff*'s Miniſter, who was aiding and 


of Counſel with one of the Parties, yet the 
Writ ſhall not be directed to the Coroners, 
but to the Sheriff, commanding him to make 
the Pannel by another Officer; as, ita quod the 
Sheriff ne /e intromittat, Oc. 


Note, The Sheriff may appoint a general N 


Officer in a Court, and his Return ſhall be 
good, Keble 1 Part, 357. 
If the Tales be quaſhed for Affinity in the 


Sheriff, but not the principal Pannel, be- 


cauſe 'twas made before the Affinity, yet all 


ſhall be awarded to the Coroners, ſcil. the 
Diſtringas of the principal Pannel, and that 


they return a new Tales; for there ſhall be but 
one Officer if the Array be quaſhed, becauſe 
made but by one of the Coroners, or for Af- 
finity in one, c. yet the Proceſs ſhall ſtill go 
to the Coroners, ita quod the Coroner ſe non in- 
tromittat. 
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If Default be in the Sheriff and Coroners, To whom 


the Court may chooſe two Eſliſors, and if the Proceſs ſhall 
be directed 
for Default 
in the Sheriff 
and Coroners. 


Parties can ſay nothing againſt them, they 
ſhall make che Pannel. OY 


ma 
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But the Diſtringas ſhall not be directed to 
Eſliſors, for the Court cannot make Officers to | 
diſtrain the King's Liege People, but the King | ; 


may. 8 H. 6. 12. dubitatur, 


Proceſs may be directed to the Juſtices of | 


Aſſize, by Aſſent of Parties, not without. 


When a Pannel is made by the Eſſiſors, they | 
ſhall afterwards ſerve all Proceſs that comes 
upon this, as the Sheriff ſhould, 15 E. 4. 24. 


18 E. 4. 3, 8. Roll. tit. Trial 670. For it may 


de the Sheriff will diſtrain only thoſe who are 


his Friends, and be partial. 
When the Proceſs is once awarded to the 


Coroners, for a Default in the Sheriff, if there 


Venire facias be a new Sheriff made afterwards, who is in- 


once directed different, yet the Proceſs ſhall nor revert, but 
continue to the Coroners pendant le Plea, 


to the Coro- 
ners,ſhall not 


be to the She. 14 H. 7- 31. Bro. tit. Venire facias 17. So the 
riff aft:r. Entry is, Ita quod Vicecomes fe non intromittet. 


ward. 18 E. 4 3. 8 H. 6. 12. 


Sheriff ſhalt! And therefore where the Sheriff ought note 
not retorn to return the Venire, he cannot return the 
the Talc, Tales,. For in Error in the Exch:quer-Chamber 


where he can- | * Tos” | er | 
moe Fr. of a judgment in the Queen's Bench, the Er- 


1 ror aſſigned was becauſe tlie Venire fucias was 
awarded to the Coroners, for Conſanguinity 
in the Sheriff; and it was returned by the 


Coroner, and afterwards the Tales was award- 


ed, and it was returned by the Sheriff, and it 


was tried, and a Verdict given, and Judg- 


ment. And for this Cauſe held to be erro- 
neous, and not aided by the Statute of 32 H.8. 
or 18 Eliz. Wherefore the Judgment was re- 
verſed, Cro. 3 par. 574. Bro. tit. Octo Tales 9. 
I will inſtance one Caſe more in the ſame 
Reports, fo! 585. becauſe it is very full in the 
Point. After iſſue in Treſpaſs, the Plaintiff 
for his Expedition ſurmiſed, that he was Ser- 
3 vane 
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ant to the Sheriff, which being confeſſed by 


the Defendant, the Proceſs was awarded to 
the Coroners ; and after Verdict it was moved 


in Arreſt of Judgment, that the Tales de cir- Where the 
. | cumſtantibus was awarded and returned by the Coroner re- 


| Sheriff, which was held by the whole Court fn: the Ye- 
to be good Cauſe for ſtaying che Judgment ; re facias, he 


for it is a Miſ-trial, not aided by any of the tuin the Ta. 


Statutes; for Proceſs bom once awarded to 
the Coroners, the Sheriff afterwards is not the 
Officer to return the Jury, no more than any 
other Man, and Proceſs ought always to be 
returned by him, who is an Officer by Law 


to return it; otherwiſe it is merely void. But 
 _ afterwards, upon View of the Record, it ap- 
' _ peared that the Tales was returned by the Co- 
' _  roners, and their Names annexed thereto; 


| wherefore it was without further Queſtion. 


But the Court ſaid, if their Names had not No Name to 


been annexed to the Tales, yet it had beer the Return. 
well enough; for they be annexed to the firſt 


Päannel, and it ſhall be intended that the 
right Officer returned it; and the uſual 


Courſe is, That to ſuch Tales there is not any 

Officers Name ſubſcribed, and yet it is good 

enough; ſor it is not within the Statute of 

Vork, which appoints, That the Name of the 

Sheriff ſhould be ſubſcribed; but it was mo- 

ved that the Record of the Poſtea is, That the 

Tales were returned by the Sheriff; but the 

Court held, that it was amendable, and it 

was done accordingly, and the Plaintiff had 

Judgment. F . 

But if the Venire be awarded to the Coro- Yemire facies 

2 for Default in the Serif, nd rhey do 208 Sheriff, 

nothing upon the Writ, then I ſuppoſe, upon den one a 

a Default diſcovered in the Comer. de _— — — 

temps, the Party may ſhew this to the Con, 8 
pads | 
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and have a Venire awarded to the Sheriff, (if 
there be an indifferent one made in the mean Ci 
Time) or elſe to Eſliſors, & ſic e cenverſo. rit 

In Error of a Judgment in Cheſter, the Par- bu 
Venive facias ties being at iſſue, a Venire was awarded to | fe 
to the Coro the Sheriff, and at the Day of the Return, it C 
ners, after one was entred Quod Vicecomes non miſit breve. And 

to the Sheriff. then the Plaintiff prayed a Yenire facias to the 
Coroners, for Cozenage betwixt him and the fe 
Sheriff, which was awarded accordingly; th 

and at the Day of Trial the Defendant made it 
Default, and there, upon Judgment, Error Cc 
was aſſigned, becauſe that after the Plaintiff = 
had admitted the Sheriff to execute the Writ, | EC 
he could not pray a Venire facias to the Coro- th 
ners, without ſome Cauſe de puiſne Temps; ſed tl 
non allocatur, becauſe there was nothing done At! 
upon the firſt Writ. And the Defendant ha- S 
ving made Default, it was not material. Cro.ʒ e. 
1 Part, 85 3. 3 5 5 
No Yenire fs. But the Defendant might have demurred 5! 
ciar to the to this Prayer; for if the Plaintiff pray a - d 
So - nire facias to the Sheriff, he ſhall not chal. At 
ir lenge the Array, nor have a Venire afterwards ci 
to the Coroners, becauſe the Sheriff is his re 
Couſin, or for any other principal Challenge, 
whereof he might by common Intendment 
have Conuſance, when he ſo prayed the Venire 
facias; for upon ſhewing this Cauſe at firſt, 
he mighe have prayed Proceſs to the Coro- 
ners; but for a principal Challenge, of which, 
by common Intendment, the Plaintiff could 
not know at the firſt, as that the Defendane 
is of kindred to the Sheriff, &c. he may af- | J 

terwards challenge the Array when they ap- 

pear; or if the Sheriff doth nothing upon the b 
Write, he may pray a new Venire to the Coro- 
ners, 15 H. 7. 9. . lr 
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If the Plaintiff prays a Venire facias to the If the Defen- 
Coroner, becauſe he is of Kindred to the She- dant denies 


triff, if the Defendant will not confeſs this, r 


3 a Suggeſt ior 
but denies it, this ſhall be entred, and the De- he an hate 


| | fendant ſhall not challenge the Array for this no Benefit orf 
_ | Cauſe afterwards. Br. tit. Venire facias 21, ie by Chak 


and 23. "lenge. 

If a Venire facias be awarded to the Coro- By Conſent, 

ners where it ought to be to the Sheriff, or che Fenire = 
the Viſne cometh out of a wrong Place, yet if 4% 


di 
it be per aſſenſum partium, and ſo entred of Re- —_ Of. 


cord, it ſhall ſtand; for omnis conſenſas tollit er- cer. 
"  rorem, 1 Inſt. 126. lib. 5. 36. But if it be direct- 


ed to the Coroners, where it ought to be to Migtrial 


the Sheriff, without ſuch Conſent of Parties, *'*our ſuch 


this is an inſufficient Trial, not remedied by © 
any Statute, except it be upon an inſufficient 
Suggeſtion, and then the Statute of 21 Fac. 
e. 13. helps it. VVV 
Upon Suggeſtion that the Plaintiff and the Lire facies 
Sheriff, and one of the Coroners are of kin- ORE 
| dred to the Plaintiff or Defendant, or upon 
any other Suggeſtion which contains a prin- 
cipal Challenge, the Venire facias may be di- 
reed to other Coroners, Dyer 367. 
Error of a judgment in Northampton, be- Bailiffs. 
cauſe in Northampton the Court being held be- 
fore the Mayor and two Bailiffs, the Venire fa- 
ciat upon the Ifſue was awarded to the two 
Bailiffs to return a Jury, before the Mayor 
and Bailiffs, ſecundum conſuetudinem, which 
being returned and judgment given, the Er- 
tor aſſigned was, becauſe the Bailiffs being 
Judges of the Court, could not alſo be Offi 
, |  Cers to whom Proceſs ſhould be directed, there 
| | being no Cuſtom that can maintain any to be 
both Officer and Judge. But all the Court 
| (abſente Hyde) conceived it might be good by 
| 4 Cuſtom, 


_ If the Venire Facias, and to Ch. 3. 
Cuſtom, and that it is not any Error; for the 
Judges be not the Bailiffs only, but the Mayor 

Judge and Of. and Bailiffs; and it is a common Courlz in 


ficer to re many of the ancient Corporations, where the 
turn Writs. 
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be Judges; yet in reſpect of executing Pro- 
| ceſs, they be Officers alſo ; and one may be 
Judge and Officer diverſis reſpectibus, as in Re- 
diſſeiſin, the Sheriff is Judge and Officer: 
Whereupon judgment was affirmed, Cro. 1 
Part, 138. 


Venire ſacia- In Treſpaſs and Aſſault laid in the Court, 
to the Garden to be at the Palace of Heſtminſter; it was ad- 


13 judged, that the Venire fuci:s ſhall iſſue al Gar- 


Rell. cit. Tris Len del Palace, and not to the Sheriff of Aid- 
667. dleſex, Bro. tit. Ven. fac 3 1. | 

Award of 9x. In Treſpaſs againſt two, if one plead, and 

nire faciar, two Iſſues are joined upon his Plea, and two 

; other Iſſues are alſo joined, and the Court 

award a Venire ad triandum tam exitumillum quam 

redifum alium cxitum inter the Plaintiff and 


the other Defendant, Cc. this A 8 good 


Award, although there be ſeveral Iſſues be- 
twixt the Plaintiff and both Defendants, be- 
cauſe that this word Exitzs may be for all, 
reddendo ſingula ſingulu, Hob. 91. 

It an Inqueit remain for Default of Rapers, 
and a Decem Tales is awarded, and the Deten- 
dant faith for his Deliverance, that he is Lord 
of the Rape, where, Cc. and that all there 

p sche in Hun. are within his Diſtreſs, and prays a Writ to 
died, the next Hundred; the Court may try this by 


Rex 


Bailiffs are Judges, or the Mayor and they 


F FA —_—_ 8 z Mb — TY 
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Rex verſus Reed; Upon an Information of Variance be- 
Perjury at the Common Law. one of the Ju- row + wif 
rors was named F. S. in the enire, and F. 5 — and 
juntor ia che Diſtringas, and yet held to be yet good. 
good, 1 Sid. 66. 

In an Action on the Cale for Deceipt ; or, Where the 
in an Action on the Caſe for an Eſcape ; the Curt will 
Court will not change the nue from the — alter the 
County where the Plaintitt hath fuppoted the 
Fact to be done, 1 Sid. $7. 
Tubbe verlus Ihitewerth 5 In an Action on "oe from 2 
the Caſe, it was moved in Arreſt of Judgment, Place ** 
That the Venice fucias was of Taunton Dean, vw 
and therefore no good Trial, for Taunton-Dean 
was a large Country confiſting of ſeveral 
Vills ; but the Court held it to be good after 
Verdict, and that it ſhould be intended the 
Vill. and not all the Country of Tawnton-Dean, 

1 Sid. 88. . 
In Kighly verſus Fully; it was held, That If the Iſſue be 
where the Iſſue was local, the Venire could not — 9 4b 
be chang'd by the Conſent of the Parties, confns 7 
1 Sid. 339. | , 

Fa 5k Caſe; if there be two Cauſes of Cauſe of 
Action in the Declaration, one in one Coun- — 
ty, and the other in another County; and Plaintiff may 
cifidavit of the Cauſe of Action (if any) in chuſe either. 
one of them, yet that ſhall not exclude the 
Plainciff of his Election; as in Trover, if the 
Defendant becomes poſſeſſed in Kent, and he 
brings the Goods and ſells them in London, 
and the Plaintiff brings his Action in London; 
there, upon the common Affidavit, the Venire 
ſhall not be removed from London; and in the 
principal Caſe now moved in Aſumpſit, the 
Promiſe was agreed to be in Dorcheſter, and 
che Breach in Middleſex ; and the Plaintiff de- 
clared in Middleſex; and the Court upon Aff 

E _ davit 


50 Of the Venire Facias, &. Ch. 3. 


d:vit would not change the Venue to Dorcheſter, 


I Sid. 405. 
Venue twice King verſus Atkins; Action ſur Aſſumpſit was 
brought in London, and upon the common 


there notwithſtanding he had firſt laid it in 
London, 1 Sid. 442. = 


One Sheriff Where there are two Sheriffs, and one chat- 
not indiffe- lenged, the Venire ſhall be directed to the 


rent, Venue to 5 
de direcled to Other Sheriff, and not to the Coroners, Shower 


the other. 329. 3 | 5 

Fenire d s If any Plaintiff, or Pemandant, being at 
to Iſſue where Iſſue, ſhall bring to the Sheriff any Writ of 
thePartiesdo Habeas Cerpora, or Diſtringas, with a Nifſt prins 
8 Iſſue, in order to try ſuch Iſſue at the Aſſizes, 
the Ir * and ſuch Plaintiff or Demandant ſhall not pro- 
ſtzes after the Ceed to Trial at the firſt Aſſizes after the Tete 
Tefe of the of ſuch Habeas Corpora, & c. In all ſuch Cafes 


| Habea; Corpe- Other than where Views of Jucors ſhall be di- 


ot Diſtrin rected, the Plaintiff or Demandant, when 
m_—_ he ſhall think fit to try the ſaid Iſſue at any 


other Aſlizes, ſhall ſue forth a new Writ of 


Venire, whereupon the Plaintiff or Demandant 
may proceed to Trial; and fo teties quoties, as 


gant or Defendant ſhall bring the Cauſe to 
Trial by Proviſo, 7 & 8 V. 3. cap. 32. 


CHAP. 


Affl. wit tlie Venire was changd to H:mpſlire ; | 
and altho' it was chang'd, the Plaintiff in | 
an ther Term made 4#/avit, That his Cauſe 
of Action aroſe in Northamptonſhire, and upon 
a Rule, that he ſhould not give in Evidence 
any Matter out of Nerthamptenſſire, it was laid 


the Caſe ſhall require: So alfo where the Te- 


r 
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CHAP. IV. 


Hl hat Panlts in the Venire Facias ſhall vi- 
tiate the Trial, nhat not. When a Venire 
Facias de novo ſhall be awarded; when 
e veral Venire Facias's. When the Ve- 

nire Facias ſhall be betmixt the Party and 

a Stranger to the Iſſue; who may have 4 
Venice Facias by Proviſo, and when. 

E have now ſhewed you to what Offi- 


\ 0 cer the cnire facias ſhall be directed; 
The next Step in the Writ is Præcipimus tibi 
mod Venire facias : Which words Venire facias, Venire foci a, 
are the moſt effectual Words in the Writ, and why — wang 
therefore they give the Denomination to the 
waole Wric: And here Opportunity is offer- 
ed us to fpeak ſomething of a Venire facias in 
general. I am not ignorant how our Books 
{warm with Caſes which ariſe from the De- 
fects in this Proceſs, and how that Verdicts 
have been ſer aſide, Judgments ſtayed and re- 
verſed, for want of ſufficient Returns, Miſ- 
awarding, Diſagreement wich the Rolls, Diſ- 
continuance, and many other Faults in this 
Wric. But the Statutes of Feofails (eſpecially Starute of 
the Statute 21 Fac. cap. 10.) have pardoned 7%, 
(as I may fo ſay) theſe Enormities : As, The ** 74. 1. 15. 
Awarding this "_ Hab. 922 $4 Diſtrin- 
gas to @ ros er, upon any i rent Sup- 
geſtion, or by ny the Viſne is in ſome part 2 
awarded, or ſued out of more Places or fewer Places 
than it ought to be, ſo as ſome Place be right 
E 2 „ 
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named: The Mi/-naming of any of the Tury, either 
in Surname or A. Ilirien in any of tie ſaid I; rits, 
or in an; Retuin thereuben, ſo that upon Examina- 
tion it be proved to be the ſame Man that was 


meant to be returned; or if no Return be upin any 


| of the ſaid Writs, F4 as a Pannel of the Names o 


Chriſtian- 
Name m (ta. 
ken in rhe 
Fenire facias, 
incurable. 


the for rs be returned. er annexed to the e fe id Writ ; 
or if the Sheriff or Officer” s Name, having the Re- 
turn there 75 is not ſet to the N. uin of any ſuch 
It rit, lo as upom Fx.mination it be proved that the 


ſaid IWrit was returned by the Sheriff er Under- 


Sheriff, er ſuch other Officer : In all theſe Caſes 
the Judgment ſhall not be ſtayed, nor rever- 


ſed for theſe Defects. 
But this Act doth not extend to any Wrie, 
Declaration, or Suit of Appeal of Felony or 


Murther, nor to any Indictment or Prefent- 
ment of Felony or Murther, or Treaſon ; nor 
to any Procels upon any of them; nor to any 
Writ, Bill, Action, or Information upon any 


popular or penal Statute; wherefore, fince 
Informations and popular Actions are grown 


ſo frequent, the Attorneys, Cc. kerein had 


| beſt beware of theſe Feofi:ils. 


By this Statute many Defects are remedied, 
which were not by the Statutes of 22 Hen. 8. 


cap. :0. and 18 Eliz. cap 14. yet all are not; 


for this Act only helps the Miſ naming of a 


Juror in Surname, or Addition, and ſaich no- 
thing of his Chriſtian- name: Whereſore 1 
conceive the Law in Codwels Caſe, in the 
fifth Report. as it was then; which is, that if 
a Juror be miſ named in his Chriſtian Name 


on the Venire, though he be named right in 
the · Diſtringas and Poſtea, yet this is ill, and 
not amendable, and with this * Goddard's 
Caſe, Cro. 2 Part, 458. DEM 

And 
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And ſince the Court (Co. Part 1. fol. 203) Chriſtian- 
doubted thereof, I may well pur the Que- _ right 
ſtion; It a Juror be right named upon the hey * 

Jrnuire, and mil named in his Chriſtian Name wrong in the 

in the Diſtringus, & c. whether this is amend- Diſtringas. 

able, or not? Without Diſpute it is not by 

the Statute of 21 Fac. for that only helps the 

Surname. But with Reverence to the Court's 

Doubt, I conceive clearly, it is holpen by the 

Statutes of 32 H. 8. and 18 Eliz. as a Dilcon- 
tinuance of Proceſs; and I may with the 

more Confidence believe it, becauſe in Cod- 

wel's Caſe aforeſaid, where, in the Pannel of 
the Venire, a Juror was named Palus Cheale, and 
in the Diſtringas, &c. he was right named 
Paulus Cheale; and fo, becauſe he was mif- 
named in his Chriſtian-Name in the Venire, 
Judgment was arreſted. But it is there ad- 
judged, that if he had been well named upon 
the Venire, and miſ- named on the Diſtringas or 
Poſtea, then upon Examination it ſhould be 
amended. But the Counteſs of Rutland's Caſe, 
Lib. 5. 42. is expreſs in the Point, and ſo is 
Cro. 3 Part, 860. Roll. 196. Teppet in the Venire 
and Tipper in the Diſtringas, amended. And fo 
if the Miſtake be in the Pannel Furara, the 
Sheriff may come into Court and amend it. 
And fo if Samuel be in the Venire and Diſtrin- 
gas, and Daniel in the Nomina Furatorum, up- 
on Examination, this may be amended. And 
ſo if the Name be right in the Venire, and mi- 
ſtaken in the Chriſtian- Name in the Diſtrin- 
gas or Poſtea, it is amendable, Roll 197. And 
ſo if he be De A. in the Venire and Diſtringas, 
and De B. in the Nomina Furatorum, this is 
amendable. TE SS 9s 
And it is to be known, that in moſt Caſes 
where the Venire f:cias, Habeas Corpara, or Di- 
E; fringes, 


Penire facie 


What Faults in the Venire Ch. 4. 
ftring1s, be defective, they are to be amend- 
ed; but if the Malady be fo fatal in the Ve- 
nire, that it cauſes a Mil-rrial, (as in the Mi- 
{take of a Juror's Chriſtian Name, or where 
a Juror not returned, is ſworn, cc.) then the 
Verdict is to be fer aſide, and a PFenire factas 
de novo to be awarded; and fo was it to be 
upon thoſe Miſtakes, (now amendable by the 
Statures) before the making thereof; and 
where a Jury giveth a Verdict, which is ac- 


Hall nor rry a cepted and recorded by the Court, be the Ver- 


 Caule twice. 


dict perfect or imperfect, the Jurors are diſ- 
charged, and ſhall never try the ſame Hue 
again upon a new Niſi prius. But if the Verdict 
be ſo imperfect, that Judgment cannot be gi - 
ven upon it, then the Court ſhall award a 
Vienire facias de novo, to try the Iſſue by other 
Jurors, Lib. 8. 65. Bulſtr. 2 Part, 3 2. 

If upon an Iſſue all the Matter be not ful- 
ly enquired, a Venire facias de novo ſhall iſſue, 
1 K . % 5 . 
In an Audita Querela, if the Parties go to 
Iſſue upon Payment, according to the Defea- 
zance of the Statute, and this is found for the 
Plaintiff, but the jury do not aſſeſs Damages, 
the Court ſhail award a Venire facias de novo, 
to aſleſs Pamages, 22 E. 3. 5. Vide bic, cap. 6. 
and R. U tit. Trial 593, 595. | 

I che Record of the Nift prime be anum mo- 
dum tritici for modium, and the Plaintiff is Non- 
ſuit at the Aſſize, for this Miſtake, if the Re- 
cord in Court be right, ſcil. Modium, this Non- 
Juic ſhall not be recorded, but a Venire facias 
de novo ſhall be awarded. So for any other 
Miſtake, as if the Record in Court be in 
Crays- Tun Lane, Cc. and the Niſi prius, which 
is but 2 Tranſcript, be Graves-Inn Lane, Oc. 
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For this is a Nonſuit upon another Record 
than what is in Court. 
In Battery againſt Three, who plead ꝙꝓree 
ſeveral Pleas, and upon the Writ of Ny prius, 
two Iſſues are found for the Plaintiff, and Da- 
mages aſſeſſed; but nothing is found for the 
third Iſſue, this is a Mil-crial, and à Penire fa- 
cias de novo ſhall iſſue. = 3 

In ͤDetinue, if the Jury find Damages and Detinue. 

Cofts, but no Value, as they ought, this ſhall 
not be ſupplied by a Wric of Inquiry of Da- 
mages, but a FYenire facias de novo ſhall be grant- 
- And ſo of other Defects in finding the full 

—_ „ 
In a Quare Impedit if the Iſſue be found for Yemire facie 
the Plaintiff, but by Negligence the Jury do de nove. 
noe inquire of the four Points, ſcil. de pl nitu- 
dine, ex cuj us præſentatione, ſi tempus ſemeſtre 
tranſierit, and the Value of the Church per An- 
num; this ſhall be ſupplied by a Wric of In- 
quiry, without a Venire facias de novo, becauſe 
the Court ex Officio, ought to have charged the 
Jury with the four Points of Inquiry, and if 
the Jury had found them, no Attaint lay; for 
8 to this they were but as an Inqueſt of Ot- 

ce. - 

In a Writ of Annuity, if the Iſſue be found Annuity, 
for the Plaintiff, but the Jury do not aſſeſs 
Damages or Coſts, this ſhall not be ſupplied 

by a Writ of Inquiry, but a enire facias de no- 
Vo ſhall be granted. 
| In Ejectment againſt Baron and Feme, and Ejectment. 
the Jury find the Wife Not guiity, and find a Ss 
Special Verdict as to the Husband, which Spe- 
_ cial Verdict is afterwards adjudged inſufficient” 
by the Court, a Fenire facias de novo ſhall be 
granted for both, as well the Wife as the Huſ- 
band, and the Wiſe may be found guilty, be- 
E 4 cauſe 


at Fauits in the Venire Ch. 4. 
cauſe the Record and Iſſue is intire, and the 
Verdict is inſufficient and void in tut. 

So if there be ſeveral Iflues, ard the Jury 
find' fume well and directly, and in others 
Special Verdicts, which are imperfect, a Venire 


Fecias de novo ſhall be granted tor all, and the 


Jury may find contrary to their firſt finding, 


In Treſpaſs of Aſſault and Battery, and ta- | 


king away of Gcoin, and the Defendane as to 


the e juſtifies in defence of his Grain, 


upon which the Plaintiff demurs; and as © 


the Grain he pleads Not guilty, w hich is found 


for the Plaintiff, and the Jury do not tax Da- 


mages for the Battery depending in Demurrer 


Mum Breve, 
the County 

left out in a 
Vixire fac; . 


as they ought; in this Laſe, if the Demurrer 
be afterwards adjudged for the Plaintiff, yer 
the Damages for this cannot be afterwards ſup- 
plied and taxed by a Writ of Inquiry of Da- 
mages, but a Fenire facias de novo (hall iſſue to 
Trial, becauſe all is compriſed i in one Origi- 
nal. Vide apres, cap. 13. and devant, cap 2. 

Who ſhall grant it? 

In a Scire facias upon a Recognizance in 
Chancery, if the Parties be at Iſſue, upon which 


the Record is commanded into B. R. and there 


it appears that the [enire facias is not well 


awardec, the Nice f cias de novo ſhall be 
awarded in the Kirgs Bench, aud nct in tho 


Ch: r, Roll. tit. Trial 723. 


111 NIverten', Reports, £1. 64. The Caſe is, : 


Tirit a FVentre facius was made Hicecomiti, lcav- 
ing out Sa, for which there was a Blank leſt 
in the Writ. But re dera, it was returned by 


the Sheriff of Sp. In Arte ſt of Judgment it 


was alledged that the "aire fri. s was vitious 
for thi: Cauſe ; but Gawd; laid it ſhould be 
amende;] Hf and by Fenner and I illiams, it is as 


no Writ, k decauſe it is not direct: d to any Of- 


ficer. 
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fioer. And then it is aided by the Statute of 
Feofails: for it might rather be called a Blank 
than a Writ, becaule it was directed to no 
Officer. It there be no Return of the Sheriff 
indorſed upon the Fenire facias, it was held 
not amendable, 35 Eliz. Lib. 5 4. Otherwiſe 
of the Diſtringes, if that be Album breve, and 
no return, it che Venire facias be right, Roll. 
tit 20.4. 
Inn Caſes where there are ſeveral Defen- "RON W 
dants, who plead ſeveral Pleas, the Plaintiff faciers. 
may chuſe either to have one Venire facias for 
all, or ſeveral, for every one of the Defen- 
dants; but {if you will be ruled by Staundford 
the ſureſt Way is to have a Venire facias againſt 
every one, and then one cannot have Benefit 
of the others Challenge; neither ſhall the 
Death of one abate the Venire facias againſt 
the other; (this he ſpeaks of in Appeals) but 
if the Court once award a joint Venire facias, 
you cannot have ſeveral Yenire's afterwards, 
though there be nothing done upon the firſt ; 
except ic be upon Matter de puiſne Temps, 25 
the Death of one of the Defendants, Cc. 
Lib. 8. 66. Lib. 11. 5, 6. Staundf. 155. Bro. tit. 
Venire fecias 2. 35+ 
But now it is the uſual Courſe to have but One e 
one Vnire facias upon ſeveral Iſſues, though 28 in ſeve- 
againſt ſeveral Defendants, Cro. 3 Part, 866 ral Iſſues. 
Heb. 26, 64. And ſo uſual, that the Court de. cio 
clared, Cro, 2 Part, 550. That there never gzo, 667. 
hall be ſeveral Venire facias to try ſeveral II- He. 88, 51. 
ſues in one County; for what need the Plain- 
tiff trouble himſelf and the Country with ſe- 
veral, when one Jury will ſerve his Turn; 


Et fruftra fir pur plura quod fieri poteſt per pauciora. 
But otherwiſe it it be i in two Counties, Cre. 3 


Part, 866. ; 
After 
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Venire facizze After Iſſue joined by two Defendants, if 


between the one of them die, and then a Venire facies is 

ng ag awarded berwixt the Plaintiff and both the 

e 3 Defendants, and fo in the Habeas Corpora and 

one is dead. Diſfringas, yet this ſhall not vitiate the Venire 
facias, &c. to make Error; becauſe, though 
one of the Defendants be dead, yet the other 

3 being alive, it is ſufficient. And there needs 

No Surmiſe 

in judicial 

Wri:s, of x | | . 

Death in one ſhew it to the Court at the Day in bank, 

of the Parties. Cro. 1 Part, 4, 26. But if there be two Defen- 

5 dants, and the Venire facias be but againſt one 
of them, 'tis Error, 7 H. 4. 13. and Bro. tit. 

Ven. fac. 11. Cro. 1 Part, 426. 

Nnire fatias lf the Venire facias bears date before the 

dated before Action brought, or varies from the Roll, yer 

the Action jr is aided by the Statutes of Feofails, Cr. 1 

brought. | ml : 

"” Part, 38, 90, 91, 203, 204. Miſcontinuance or 


Diſcontinuance, or Miſconveying of Proceſs, is aided 


by 32 H. 8. 30. The Wnt of any Writ original 
or judicial, Defaults in their Form, and inſufficient 
Returns thereupon, are aided by 18 Eliz. 14. Cro. 
3 Part, 259. But you muſt have a Care the 
"A Venire facias be not Faulty in any other Mat- 
eee mia ters of Subſtance; for if the Parties Names be 
ken in a Ve. Miſtaken, or the Iſſue, as if the Iſſue be ne un- 
wire facias. ques Executor, and the Venire. facias be in placito 
Miſcrial. debiti, &c. this is a Mil-trial. Cro. 2 Part, 528. 
So it is if the Venire facias be in plucito tranſ- 
greſſionis, where the Action is in placito tranſ- 


greſſionis & ecjecꝭ ionis firmæ. This Miſawarding 
of Proccls is not aided by any of the Statutes; | 
and better it were that there had been no Ve- 


No Penire fe nire facias at all in ſuch a Caſe, for then the 
i holpen. Statutes would have holpen it, Cro. 3 Part, 622. 


be no Surmiſe in judicial Writs, that one of 
the Defendants is dead; it is time enough to 
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If a Venire facias be directed to the Coro- Retura of 
ners, all the Coroners ought to join in the Procebs. 


| Return, they being Miniſters not Judges; and 
fo both the Sheritfs of Londen ought to join, 


or elſe the Return is not good, Heb. 97. 
Note, The principal Statutes of Feofails are 
8 H. 6. cap. 12. and cap. 15. 32 H. 8. cap. 30. 


18 Elis. cap. 14. 21 Fac. cap. 13. and 16. and 


17 Car. 2. 8. Entituled, An Act to prevent Ar- 
reſts of TFudgments and ſuperſeding Executions. 
And the three firſt of theſe Statutes do not 


extend to Appeals, nor to Pleas of the Crown, 


or to any Proceedings upon them, for theſe 
are excepted, nor to the Amendment of any 
Exigent, to make any one outlawed. As you 
2 ſee at large, Lib. 8. 162. Blackamore's 
Cate. 


Miſtake be inſiſted upon; altho' ic would have 


been no Error after Verdict; held fo before 
Juſtice 1/indham, Lent Aſſixe, 1681. And fo 


I have known it ruled by other Judges, and 


the Trial refuſed. See Littleton's Reports 253. 


And the four laſt of the ſaid Statutes do 
neither extend to them nor to Actions or In- 


formations upon Penal Laws, only in the laſt 


of them, wiz. 15, 17 Car. 2. there is a Limi- 


tation in the Negation of the Extent, ſcil. 
Other than concerning Cuſtoms, Subſidies of Tonnage 


and Peundage, to which it doth extend. 
If the Venire facias be directed PVicecomirs 
Lond, Salutem, Cc. pracipimas tibi, and not 


vobis, after Verdict this is amendable, 39 Ela. 


B. R. Adjudge, Rell. 200. 


And ſo it is, if after & habeas ibi hoc breve, & 


Nomina Furatorum be left out, ibid. and * | 


Note, If the Diſtringas be betwixt wrong 
Parties, as if the Partics Names are miſtaken, 
the Judge of Aihze cannot proceed if the 


60 


Fenire faci as 
detween 2 
Patty and 2 
Stranger. 


Inqueſt at 
whole Re- 
queſt. 


Vnire facias 
by Provo. 


What Faults in the Venire Ch. 4. 


But if the Date of the Tee be after the 
Return, this was held not amendable, 32 & 
33 Elix. B. R. ib. ſed vide hic ante. But if che 
Award of the Venire facius upon the Roll be 
right, and the Writ wrong, it may be amend. 


ed by the Roll, as the Miſpriſion of the Clerk, 
ibid z0t. ES 
If the word; Quorum quilibet babeat be left | 
out, or duodecim, or qui null: affinitate attin- 
gunt, or Vicecomiti be Icft out, theſe are a- 


mendable as Miſtakes of the Clerk, Rell. 204, 


TS 
In ſome Caſes a Venire facias ſhall be award- | 


ed to make an Enqueſt berwixt a Stranger to 
the Writ and Iſſue, and the Party. I will in- 


ſtance but in one, and that is upon the Sta- 


tute of Weſtm. 2. cap. 6. If a Tenant being 


impleaded vouch to Warranty, and the Vou- | 
chee denieth the Deed, or other Cauſe of the 
Warranty, Cc. that the Demandant may not 
hereby be delayed, he may ſue out a Fenire 
Facias to try the Iſſue between the Tenant and 


Vouchee. | 


| 


äu— + "OO — - 


Inqueſts in pleas of Land, ſhall be as well 


taken at the Requeſt of the Tenant, as of the 


Demandant, 2 Edw. 3. cap 16. If the Plain- 


tiff or Demandant deſiſteth in proſecuting his 
Action, and bringeth it not to Trial, then 


the Defendant or Tenant may ſue forth a Ye. 


nire facias with a Proviſo, which is to no other 
End but that the Sheriff ſhould ſummon but 
one Jury, if the Plaintiff alſo ſhould have 
brought him another Writ to the ſame Pur- | 
poſe; and although (as my Lord Dyer ſaith, 
fol. 215.) the Granting of this Venire facias, | 
c with a Proviſo, depends much upon the 


Diſcretion of the Court, yet for the greater 


Part it is not grantable for the Defendant, 
unless 
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unicls when he is actor as well as the Plain- 


tiff, or unlels there be a Default, and Laches 


in the Plaintiff; therefore there can be no 


Trial by Pie againſt the King (unleſs 
with the Attorney-General's Conſent) be- 


61 


cauſe no Default or Laches can be imputed to Pioof pre- 


the King. But an Avowant in Replevin may ſently atter 


have a Venire facias with a Proviſo, immediare- Ithe joined. 


| ly after Iſſue joined, becauſe he is Actor, and 


in Nature of the Plaintiff. 


If the Plaintiff in Detinue and the Garni- Garnifhee. 


ſhee be at Iflue, and the Plaintiff prays a Ni/ 


print, and this is granted, yet the Garniſhee 
at the ſame Time may have a Niſi prius with 


Provi/o, becaule he is Plaintiff alfo, Lib. 6. 46. 
Roll. tit. Trial 629. 


If che Plaintiff deliver the Writ to the She- Tarde. 


riff tarde, ſo late that he cannot ſerve it, the 
Defendant ſhall have a Writ with Pro viſo. 


But at the ſame Time the Plaintiff may 
have another Writ, and the Sheriff may re- 


turn which of them he pleaſes at his Election, 
— Jos „ EY, 
The Previſo ought to be, quando duo brevia 


' ſunt in eodem gradu & qualitate. 


If the Default be in the Plaintiff after Iſſue 
in the proſecuting of the Venire facias, then 
the Defendant may have a Venire facias with 


Proviſo, but not a Habeas Corpus with a Proviſo, 


until che Plaintiff have made a Default in the 
lame Writ; for he ought only to have the 
ſame Proceſs with a Proviſo, in which there 


was 2 Default of the Plaintiff firſt : And there- 


fore although the Defendant had a Venire fa- 


cias With a Proviſo upon a Default of the Plain- 
tiff, yet he cannot have a Ni prius by Proviſo, 
without another Default of che Plainciff, 


If | 


15 El. 318. 10. | 
But note, The Nets (in Staundfird's Pleas 


Pop the De- cias with a Proviſo, yet the Plaintiff may at 
=— es Pre- his Pleaſure ſtay the Defendant, that he ſhall 
7 not proceed in his Proceſs, in pray ing a Tales 
upon the Defendant's Proceſs, as it appcars 
T. 15 H. 7. fol. 9. And the Defendant ſhall 


never be received to purſue this Proceſs with | 


a Proviſo, fo long as the Plaintiff purſues, 


or is ready to purſue, as appears Mich, | 


14 H. 7. fol. 7. 


| Tales Men. And ſeeing the Tales Men offer themfelves | _ 


to us, we will tell them upon what Account 


they come, before they thruſt themſelves into | 


the Inqueſt, commonly for the Love of eight 
Pence; but it may be to do ſome of their 
Neighbours a ſhrewd Turn. 


"CHAP. 


| 
62 What Faults in th: Venire, &c. Ch. 4. Cl 
If the Detendant had a II. beas Cerpres by 

Proviſo, and tie Jury remain tor want of Hun- 
dredors, yet he cannot have a Diſiringas Jur. 

With a decem Tales cum Proviſc, until a Default of 

this Requeſt of a Tales is in the Plaintiff. D. | 


— 


uu 
How the del Coron. fol. 155.) That if by Negligence of 
Plaintiff may the Plaintiff, the Defendant tuves a Venire fa. | 
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CHAP. V. 


Why the Venire Facias runs to have the Fury 
A atprar at Weſtminſter, though the Trial be 
in the Country. Of the Writ of Niſi Prius, 
when firſt given, when grantable, when not, 
| and in what Writs. Of Fuſtices of Niſi 
' | Prjus. Of the Tales at Common Law and 
| ty Statute. When the Tranſcript of the Re- 
cord of the Niſi Prius aiffers from the Roll, 
| mherety tie Plaintiff is nonſuited, he may 
have a Diltringas de novo. N 


ID UT to obſerve the Method of the Writ, 

| the next Words are coram fuſticiariis no- 

| ftris de Banco apud Weſtminſft. tali die. And 

here firſt of all you may ask me, to what 
Purpoſe the Sheriff is commanded to cauſe 

the Jury to come to Weſtminſter, when they 

are to try che Cauſe in the Country, and in 
Truth are not to come to Veſtminſter? I muſt 
confeſs, the Keſolution of this Queſtion is 

not unneceſſary: Wherefore we muſt know, 

That originally, before the Writ of Niſi prius 

was given, the Purpoſe for which the twelve 

Men were to be ſummoned upon the Writ of wyby the 4. 

| | Venire f.:cias to come to Weſtminſter, was that nire fin is 
contained in the Writ, videl. ad faciend. quan- co have the 
dam Furatam; for then was the Trial intend- Jury appear 
ed to be there, if a full Jury appeared; if not, — 

chen a Habeas Corpora, (with a Tales ſometimes Hab. Corp. 
, ennexed to it, the Form whereof you may 
2 


64 Of the Clauſe of Niſi Prius, Ch. 5. 

{ce in the Regiſter,) and if they did not ap- 

pear at the Return in the H:bess C, then 

| Diſtriogas. went out the Diſfringas This | ipcak ot the 

Common Pleas : But the Couric of the Kiro's 

Bench, and Exchequer is, after the Ive facies, 

to have a Diſtringas, leaving out the [1.veas 

Cor port. Trials then were all at the Bar. (I 

peak not of Aflizes ) But now, becauſe Ju- 

rors did not uſe to appear upon the Hure fa— 

cia, it being without Penalty, Trials at the 

Trials at Bar. Dar are appointed upon the Habeas Corpora 

and Diſtringat, becauſe the Jury will more ger- 

tainly appear at the Day of the Dyringas, 

through tear of forfeiting Iſſues; which the 

Sheriff returns on the Diſtring 15, not on tlie 

| F'.rire facias. By the Statute of 18 El. cap. 5. 

Where a Ju. no Jury ſhall be compelled to appeat at 14, 

ry is not minſter, for the Trial of an Offence ' upon any 

compellable penal Law) committed above thirty Miles 

to appear from Il eſtminſter, except the Attorney-General | 

#pminfter. can ſhew reaſonable Cauſe for a Trial at Bar. | 

hus it was at Common Law, before the 

giving of the Writ of Niſi prius, when ail 

Jurors, together with the Parties, came up to 

the King's higher Courts of Juſtice, where 

the Cauſe depended; which (when Suits mul- 

tiplied) was to the intollerable Burthen of the 

Country, 27 E. 1. cap. 4. wheretore by the 

Nift prive, Stature of IW/:tminſter, 2. cap. 20. a Writ 

wien firſt gi- of Niſs prius was firſt given ; and that in the 

ven and Pienire facias, as we may lee in the Form of the 

wherefore. Writ there mentioned, /cil Precipimus tibi 

2 quod venire facias coram Juſticiariis noſtris apud 

Gown. 156. IWeſtmon. in Octabis Santi Michaelis, niſi tali 

| die & loco ad partes illas venerint 12. Oc. By 

a which Writ it appears that the eure facias, 

Ni rin in as eee, ee eee 

the Fonire fo. was not returnable till after the Day of the 
d. Niſi prius. But the Miſchief thereof was ſo 

e Dp | great 


Ch. 5. and of the Tales. 65 
great, partly in reſpe& that the Parties not 
knowing the Jurors Names, could not tell 
how to make their Challenges, and to were 
lurpriſed ; and partly in reſpect of the Jury, 
who were greatly delayed by the Effoins of 
the Parties, chat by the Statute of 42 E. 2. 
cap 11. it is ordained, That mo Iiqueſt, but 
Aſſes and Deliverances of Goals, be taken by 
IWrit of Niſi prius, nor in other Manner, at the 
Suit of the preat or (mall, before that the Names 
of all them that ſhall paſs in the Inqueſts be re- 
turned in the Court. And their Names muſt be The Names 
returned upon a Panel annexed to the Venire of the Jurors 
" | facias, fo that either Party may have a Copy — 7 Long 
of the Jury, that he may know whom to N 
challenge; and the Jury not coming upon the fore any 
Venire facias, make a feigned Default, which Trial, and 
Warrants the Diſtringas, Cc. unleſs they ap- why. 
pear at the Day of Niſi prius. 5 5 
So that by what hath been ſaid, you may It is in tbe 
| perceive to what Purpoſe the Sheriff is com Court's Diſ- 
| manded to cauſe the twelve Men to come to 1 _ 
lloſtminſter, though the Trial be in the Coun- Ng p. or 
try. And that, ad faciend. quandam Furatam, not. 
becauſe it is in the Diſcreti n of the Court, 
whether to grant a Writ of Niſi prius, or to 
have a Trial at the Bar. And for this, the 
Duke of Excter being Plaintiff in Trepaſs, a 
N ſi prius was prayed for the Duke, and it was 
denied; for that the Duke was of great 
Power in that County. And if the Trial 
ſhould be had in the Country, Inconrenience 
mighe thereupon follow, as you may read, 
2 Inf, 424. and 4 Inft. 16'. Nay, in ſome When the 
' Caſes (as if the Cauſe require long Examina- Court cannot 
tion, Cc) it is not in the Power of the Court g ant a N 


* Y — 1 1 


| to grant a Niſi prius, if the King pleaſe : For?“ 
; In ſuch Caſes, as appears by the Wer in che 


Regiſter, 


66 


Where the 
King is con» 
cerned, 


 neral's Conſent, Staundf. 156 F. N. B. 241. | 


of the Clauſe of Niſi Prius, Ch. 5. FP 


Regiſter, 186. the King by his Writ may re- 
ſtrain, and command the Juſtices that they 


ſhall not award any Writ of Niſ prius, and if | 
they have, that they ſuperſede it. F. N. B. 
240, 241. No Niſi prius ſhall be granted 
where the King is Party, without eſpecial 


Warrant from the King, or the Attorney-Ge- 


4 Inſt. 161. 


In a Præcipe quod reddat, if the Tenant after | 


Aid of the King, pleads to the Inqueſt, the 
Plaintiff ſhall not have a Niſi prius, becaule 


the Tenant hath Aid of the King, and ſo the 


C if . | 
of VerdiQs. 


What Thi 
the Tells 
of Niſi prius 
may do. 


King is in a manner Party, 25 E. 3. 39. Nei- 
ther is a Niſi prius to be granted, if any of 
the Parties may have Prejudice by it. 3 
If the Juſtices de Niſi prius die before the 
Day in Bank, yet the Record ſhall be received 
from the Clerk of Aſſize, without a Certiorari, 
or other Form of Entry but the ancient Form. 


Alſo in that Caſe a Certiorari may be dire- 


cted to the Executors or Adminiſtrators of the 
Juſtices, to certifie the Record, Dy. 4. 5 Mar. 


163. FF. Roll. tit Trial, 629. PR TED 
They have no Power to ingreaſe Damages, 
nor to allow or diſallow Protections, nor to al- 


low a Plea of Excommengement in the Plain- 


tiff. But they may record the Protection and 
the Default, and this ſhall be allowed or dil- 


allowed in B. 


Jurors for | 
peine fine. 


They may demand the Jurors upon a Peine, 


they may amerce Jurors, and puniſh a Treſ- 
paſs, done in their Preſence, which is in De- 


ſpite of the King, and for this make Proceſs, 


and may fine Offenders. 


In Ejectment the Defendant may plead at 


the Aſſizes, that the Plaintiff hath entred in- 


to Parcel of the Land mentioned in the De- 
claration 


for it is in their Election; for if they per- 
ceive the Plea is dilacory, they may retuſe 
it, for it is at their Diſcretion, Sic Hugh 
 Krown's Cale, in Scaccario Mich. 8 Fac. Roll. 
tit. Trial, 630. 


* 
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claration puz le darrein Contiuuunce, and the Plea puir dare 


Juſtices of Niſ# prius may accept this Plea, „ 


If eleven Jurors be ſworn, and the twelfth The Powet 
is challenged, and the Jurors cannot agree of che Judge 


in the Challenge; for ten affirm the Chal- Pen Dit 


lenge, and the other denies it, although the i 


Party which did not take the Challenge, will 
not agree that the eleven ſworn ſhall have Challenge. 


another to them in lieu of him that is chal- 
lenged, yet the Court may do this. 


It a Challenge be taken to the Array be- 


fore any Juror is ſworn, and Tryors be cho- 
ſen, who cannot agree, yet they ſhall noc be 


commanded in Cuſtody, becauſe they never 


„ were {worn upon the Principal. But the Court jurors xe 
may diſcharge them and chuſe others. — og 


If there be three Tryors who will not agree, 


the Court cannot take the Verdict of wo, 


and command the other to Priſon. The ſame 
Law in Caſe of a Verdict upon an Iſſue. 
Where fourteen Jurors are impanelled for 


the King, the Judge cannot diſcharge any of 


them after they are ſworn, if not, that they 


will not agree with their Companions. 


If che Jury ſay upon demand of the Court, a ercement: 
that they are agreed, and afterwards when 
they are oppoſed, they ſay the contrary in 
any Martter, they may be amerced for this, 


Roll. tit. Trial, 675. 


And now ſince the Niſi prius (for ſo it is aries, 


called, becauſe the Word Prias is before Vene- why @ cal. 


rim in the Diſfringas, c. which was not ſo led. 
in the Venire facias upon the Statute of V. 2. 
F 2 cap. 


No N , pr: us 
before the 
Feuire facing 


The Talc; at 
Common 


Of the Clanſe of Niſi Prius, Ch. 5. 
cap. 30. betore rehearled.) mult not be in the 
[enire {acias, becauſe the Names of the Jurors 
are to be returned. to the Court, before the 
granting ct the Ni, prius; therefore the Niſe 

ius 15 now in tlie Habeas Corpus and Diſtingas. 
Ard it the Sheriff return not a Panel of the 
jurors upon the Fenire fucias, there ſhall be no 
N./i prius upon the Tales, untii a Panel be re- 
turned, 27 H. 6. f. 10. 1 l. 5. F. 11. which 
brings me again to ſpeak of the Tales. 

A Tales is a Supply of ſuch Men, as were 
impanelled upon the Return ot the Yenire fa- 
cias, grantable, when enough of the princi- 
pal Panel to make a Jury do not appear; or 
if a full Jury do appear, yet if ſo many are 
challenged, that the Refidue will not make a 
Jury, then a Tales may be granted. And this 
at the Common Law was by Writs of Decem 


yy iſ 2 — 


ys $2.23 


25 5 a, =. 


ls — 


tales, Octo tales, &c. (out of the King's Courts) 


one of them after another as there was need, 
until there was a full Jury: But now by the 
Statutes of 35 H. 8.6. 4,5 P. M. 7. 5 Eliz. 25. 
and 14 Eliz 9. 3 5 
The Juſtices of Aſſize and Ni/ prize, at the 
Requeſt of Plaintiff or Demandant, Defen- 
dant or Tenant, or of the Proſecutor tam quam, 
(if two, more, or but one of the principal 


Panel appear at the Niſi prius,) may preſently 


cauſe a Supply to be made of ſo many Men 
as are wanting, of them that are there pre- 
fent ſtanding about the Court; and here- | 
upon the very Act is called a Tales de circum- 
| ftantibus, 8 1 
Note, the Difference between Tales at Com- 

mon Law, and Tiles by the Statute, the 
firſt called only \ Tales. ] the ſecond [| Tales de 


1 ed = >t 


oy 


cirtumſtantibus, | the laſt of which cannot be 


granted at à Trial at Bar, which is a Trial 


|” 


at 


3. nd „ 
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at Comm, Law ; for there it muſt be only 
[Ties] by Writ annexed ww the Venire cis, 
But Tales de circumſtartibus is given by Statate 


to Trials by Afize and N, iff prius F Stat. 


35 H 8. 6. Yet tuch a Tiles to an Indictment 
in Wales was out of that Statute, and helped 
by the 4 and 5 Ph. and Mar. >. 
If the Iſſue be to be tried by two Coun- Tales, in what 
ties, and one full Inqueſt appear of one Caſes it ſhall 
County, but.the Inqueſt remain tor Default be granted. 
of Jurors of the other County, a Tales ſhall 
be awarded to the County where the Default 
is, not to the other. 
If a juror die after he is impancllcd, a Tales 
ſhall iſſue, not a Venire facias. 
Upon a Plus tes Diſtringas three only appear, WhatPerſons 
the Plaintiff prays another Diſtringas, without may have a 


praying a Tales, yer if the Defendant prays gy 


_—_ the Court ought to grant it, Dy. 20 El. 


A Tale ſhall be granted i in an Attaint, if [a cher, 


all the Grand jury make Default. 


It cannot be granted at the Day of che Re- At what 

turn of the Venire facias. 5 Time. | 
If the Venire facias be good, and the Ha- 

beas Corpns ill, if the Panel be affirmed, yet 


the Tales is void, for in Effect there is only 2 


Venire facias returned, and then no Tales. 
If the Defendant hath a Iabeas © or PS Tales with 2 
with a Proviſo, yet the Tales ought not to Proviſo. 


be granted with a Proviſo, at the Defendant's 


Requeſt, before a Default in the Requeſt of a 
Tales in the Plaintiff. 


At Common Law before the Seatute, by 


Cuſtom of a Court, a Tales de circumſtantibus 


might be granted, for this is a good Cuſtom, 
Dubitatur, Roll. tit. Trial, 278. 


F ; If 


70 
Tales denicd. 
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If great Perſons are concerned, and by 
their Jabouring the Jury doth not appear, 


and Tales Men are prepared for their Turn, 


and there is a great Tumult de. circumſtantibns ; 
the Juſtices of their Diſcretion may deny a 


Tales, and adjourn in Bank, notwithſtanding 


the Starute. The principal Panel muſt ſtand, 
or elſe there can be no Tals. 


If the Bailiff of the Franchiſe anſwer, that 


there be not ſufficient of his Bailiwick, the 


Juſtices may award a Tales de circumſtantibus to 


be returned by the Sheriff. 
If the Tenant for Life pray in Aid of the 


King, who hath the Reverſion, the Juſtices 
cannot grant a Tales de circumſtantibus, becauſe 


the King is concerned. 


If two Coroners or Eſliſors return the Pa- 


nel, one of them cannot return the Taler, 


(although the Statute doth not mention an 


=—_ D 
If the Defendant ſue the Writ of Niſt prius, 


by Proviſo, yet the Plaintiff may have a 
Tales, ec. 


The Sheriff may return twenty four, for- 
ty, or any Number upon the Tales de circum- 
ftantibus. And it may be prayed by Attorney 


Attorney) as well, as in proper Perſon. The 
Vouchee in a Precipe quod reddat may 2 
if nor 


à Tales, though he be neither a Plainti 


Demandant in the firſt Action. 


If there be thrice Plaintiffs in Replevin, &c. 
and one of them makes Default at the Nis 
prias, the other two cannot pray a Tales; 
otherwiſe of two Copartners. 


Mayor and Commonalty in their proper 
Perſons cannot pray a Taler: A Biſhop or Ab- 


. 


Two 


& *Y 


Se hc oe-<_cacaocnncao 
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Two Plaintiffs in Treſpaſs, and at the Nit 
prius the Defendane ſhews a Record to the 
Court, by which it appears that one of the 
Plaintiffs was outlawed after the laſt Conti- 
nuance, the other cannot pray a Tales, 

The Sheriffs upon the Tales de circumſtan- 
tibus, may impanel a Prieſt or Deacon, it he 
hath ſufficient Freehold of Lay Fee, but 
not an Infant, nor one of the Age of eighty 


Years. : 
He may impanel Coroners, Capital Mi- hey we rg 


niſters of any Corporation, Foreſters, Men 
blind, mute (if they have their Underſtand- 
ing, but not deaf Men) excommunicated 


Perſons, but not outlawed or attaint, not 


Aliens, nor Clerks attainted, no Perſons at- 
tainted of falſe Verdi&s. 8 
1 Coroners may put the Sheriff on the 
ales. | 7 


ties can challenge the Array of the Tales, but 
only to the Poll. 3 
After a Challenge to the Poll tried, there 
ſhall be no other Challenge to the ſame Poll, 
for any Cauſe or Matter that is at the ſame 
Time. 5 
In an Action of Treſpaſs for taking away 


the Plaintiff's Money, one of the Tales was 


challenged, becauſe he was a common Foſte- 
rer of Thieves, and dwelt in a ſuſpicious 
Moos, and of ill Fame, and held a good Chal- 

nge. = 
| For Challenges, ſee the Title Challenge at 
arge. 


What Iſſues ſhall be tried by Tales de cir- 
cumſtantibus , ſee William's Reading, & big 
cap. 7. 4 


F 4 But 


It ſeems by the Statute, none of the Par- Challenge. 
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But ſince none can come after the Repor- 

ter, obſerve with me his Nota Lecteur in his 

roth Report, 104. That at Common Law, in 

the granting of a Tales five Things are to be 
conſidered. 


1. The Time of the granting, Cc. thereof. 
2. The Number of Tales. 

3. The Order of them. 

4. The Manner of Trial ; that is, where 


by chem with others, and where by them 


only. 
5. The Quality of them is to be conſidered. 


As to the firſt, four Things are likewiſe to 
be conſidered. 


A Meibes . That the Time of granting them is up- 
Afbz:s in on Default of ſo many of the principal Pa- 
_ » 1684- nel, that there cannot be a full Inqueſt. 
— 2. That at the Time of granting them, 
who was 


challenged, fimilicudinary, and have Reference to the Al- 


but before he ſemblance, which then ought to be is eſſe; 


4 and therefore if the Array be quaſhed, or all 


ranted aT the Polls challenged and treited, no Tales 
1 ſhall be awarded, for then there are not 
Chief Baton. Quales; but in ſuch a Caſe, a new Venire facias 
ſhall be awarded. But it at the Time of 
granting the Tales, the principal Panel ſtand, 
and afterwards is quaſhed, as aforeſaid, yet 


the Tales ſhall ſtand ; for it ſufficeth if | 


there were Quales, at the Time of granting 
the Tiles. | 5 ; : 
3. Ic is to be obſerved, That he which is 


meerly Defendant, cannot pray a Tales till the 


Plaintiff hath made Default. 


ſy 


the principal Array ſtand ; for Tales are Words 
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4. In ſome Caſes a TyMes ſhall be granted 
after a full Jury appear and is ſworn; as if a 
Jury be changed, and afterwards before a 
Verdict given in Court, one of them die, 
a Tiles ſhall be awarded, and no new Venire 
facias: and fo if any of the Jurors impanelled 
die before they appear, and this appears by 


the Sheriff's Return, the Panel ſhall not 


abate, but if there be need, a Tales ſhall be 
awarded. And the Time for Challenge and 
Trial of the Tales, is after the principal 
Panel be tried; and if the principal Panel be 
affirmed, the ſame Tryors ſhall try the Tales; 


bur if it be quaſhed, then the two Tryors of 


the Principal ſhall not try the Tales. ” 

As to the ſecond, to wit the Number, two 
Things are to be oblerred. i 

1. That in all Caſes, the Tales ought to 
be under the Number of the Principal in the 
Venire facias ( unleſs in Appeals) as in At- 
taint, under twenty four; and in other Actions 
where the Venire facias is of twelve, under 
twelve. And the Reaſon wherefore more 
than the Number may be granted in Appeals 
of the Plaintiff's Part, is becauſe the Defen- 
dant may challenge pexemptorily ; and it De- 


fault be in the Plaintiff, then the Defendant 


may pray a Tales, and the Reaſon is in favo- 
rem vitæ, and that he may expedite and free 
himſelf from Vexation, and the Queſtion of 
his Life, for fear that his Witneſſes ſhould 
die. Ts 


2. That the Number ought always to be 


certain, as ten, eight, fix or four, &c. But 


now by the Statute of 35 H. 8. a Tales de 
circumſtantibus may be granted, as well of 


an uncertain as a certain Number, and that 
by Force of theſe Words in the Statute 
| 35 . 
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35 H. 8. So many, &c. as ſhall make a full 


Jury. 
As to the third, to wit, the Order, it is to 
de known, That always in every new Tales, 
the Number ſhall be diminiſhed, as if the firft 
be ten, the ſecond ſhall be eight, and fo al. 
ways leſs. But if the Tales awarded be quaſh- | 
ed by Challenge, you may have another of 
che ſame Number. | 
As to the fourth, to wit, the Manner of 
Trial, that is commonly by them with others; 
but by them only, when after the granting 
the Tales, the principal Panel is quaſhed, 
then the Trial ſhall be only by the Tales, or 
if the Tales do not amount to a full Inqueſt, 


another Tales to ſupply the former may be 


INS as th ie, the Quality of th 
Therefore \s to the fifth, ro wit, the Quality of the 
the Yenire 4 Tales, they ought to be of the ſame Quality 
— be not — ” the Quales are; and —_— if _ firſt | 
— er medictatem Lingue, of Engliſh and Aliens, 
2 nd ſo . the Tales to be; 0 1 e Principal 
1E 4 13. be out of a Franchiſe; fo if the Yenire facias | 
be directed to the Coroners, fo ought the 
Tales ; and all Things which are required by 
Law in the wales are required in the Tales, 
as you may read in the aforeſaid Statutes, 
vide Staundf. Plees del Corone, f. 155, 
Where a Juror is withdrawn, when the 
Plaintiff intends to bring the Cauſe to Trial | 
again, he may have a Diftringas, &c. with a 
decem Tales. =— 45 | 
Attajine, By the Statute of 23 H. 8. cap. 3. If there 
be not enough ſufficient Freeholders as are re- 
ö ous in an Attaint, in the County where 
uch Attaint is taken, a Tales may be awarded 
into the Shire next adjoining. 


If 


mon Action of Ejectment hath ejected moſt 


Freeholders or Copyholders of the County 


returned upon ſome other Panel to ſerve at 


impanelled upon the Jenire: And the Judge 


Iſſue with theſe Tales Men fo newly added = 


Freeholder or Copy holder fo returned on the Towing him- 
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If the Tranſcript of the Record of the Ni 

prius be miſtaken, and not warranted by the 

Rolls, for which Caule the Plaintiff becomes 


Nonſuit, he may have a Diſtringas de novo, up- wit prive 


on Motion to the Court, and the Poſtea ſhall amendable. 
not be recorded, Cro. 1 Part, 204. Palmer's Re- 


ports 378. For there is but a Tranſcript of 


the Record ſent to the Juſtices of Niſi pris. 

Firſt they were Juſtices of Aſſize, and there- Juſtices of 
fore they retain that Name till, though AC. Nif privs, «nd 
ſizes are very rarely brought ; for this com- 2 of 


real Actions, and ſo the Aſſize is almoſt out 


of Uſe. | 


It ſhall be lawful to return Perſons upon Tales Men 
the Tales within any County of England, who heir ſuffi- 
ſhall have 5 J. per Annum above Reprizes ; and OY: 


in Wales 3 l. per Annum, 4&5 W.& M. c. 24. 


(] 


Where there ſhall be Occaſion for any Tales, Tales Men to 
the Sheriff or other Miniſter to whom it ſhall de returned 


appertain to return the Tales Men, ſhall return 1 


where the Cauſe is to be tried, who ſhall be 

the ſame Aſſizes, and then attending to ſerve Challenge to 
upon ſuch Tales; and the Plaintiff or Defen- the Toles. 
dant may have his Challenge to the Jurors ſo 

named, in ſuch Manner as if they had been 

of Aſſize ſhall, and may proceed to try the 


he might have done if all the Jurors returned Perſon on the 
on the Yenire, had appeard: And in Cale any 7's with- 


Tales, being preſent a: ſuch Return, ſhall re- _ be fi- 


fuſe to appear when call d; or after Appear- 
ance ſhall wilfully withdraw himſelf, the 
Judge 
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Judge of Aſſize who :warded fuch Tales may 
fine him, 7 & 8 V. 3. cap. 32. 


Diſtringas Bullock verſus Parſons. Paſ. 4 Ann. B. R. In 


with a Blank Debt, after Verdict for the Plaintiff, Mr. Eyre 
3 moved in Arreſt of Judgment, that the Pi- 
amendable. ſfringas was with a Piank, and Debiti (the 

Cauſe of Action) omicted; fo it was a Diſtrin- 


gas in another Cauſe: On the other Side it 


was urged to be as no Diſtringas, and aided | 


by Verdict; and that it was amendable, Hob. 


246. 2 Cro. 528. The Court made two Que- 


Author i- y of. ſtions, f 8 
4 3 yo ſtions, firſt, Whether the Judge of Niſi prias 


a . Ch. J. The Authority of the Judge of Nif 
lion of Aſſize. pris is not by the Diſtringas, but by the Com- 
miſſion of Aſſize; for it is 13 E. 1. c. 30, 
which gives the Trial by Ni prizs, and by 

that Statute the Trial by Ni, prius is given 

before the Juſtices of Aſſize; and at firſt theſe 


Trials by Niſ# prias were always had and made | 


upon the Venire facias; and indeed the Clauſe 


of the Niſi prius is by 13 E. 1. c. 30. expreſly 
ordered to be inſerted in the Venire facias; and 


Trials by Nift prizzs continued to be upon the 
Venire facias till 42 Ed. 2. c. 11. which requires 
that the Names of the Jurors be firſt rerurned 
into Court. By this Act two Inconveniencies 
were remedied; iſt, The Party might now 
be prepared to make his Challenges, the Pa- 
nel being firſt returned into Court, which 
was not before. 2dly, The Defendant was 


prevented by this Means to caſt an Eſſoin at | 


Niſi pri, which was uſed frequently before; 
for by Aarlb. c. 13. the Defendant was al- 
lowed one Eſſoin, and that after Iſſue joined 
upon the Return of the Venire: By Conſe- 
quence, when that was returned at Niſi prizs, 


2 
— 


had Authority to try this Iſfue? Er per Holt 
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he could eſſoin at Niſi prizs ; but now it is re- 
turned above, he mult eſſoin above, and can- 
not now eſſoin at the Trial, becauſe the Trial 
is upon the Diſtringas and not upon the Venire. 
 2dly, The Court held no Diſtringas, or the 
Want of a Diſtringas to be aided by Verdict, 
but an ill Diſt: ingas was not; and remembered 
a Cate, wherein Saunders of Counſel a tthe his 
Bar, dropped the Diſringas out of his Hand, ; > th. 
that he might want a Diſtringss, which would , tis aid- 
be aided, and not keep and ſhew an ill one, ed by Ver- 
which would be naught. Alſo they held it dic, but an 
OS, and gave Judgment pro Quer, Sal- 0 2 
Watts: 5 T 
3 verſus Rolls. Paſ. 4 Ann. B. R. The Judge of Ni 
Judge of Niſi prizes may receive a Now Prof. at Lie OG 
| the Aﬀizes; fo it was held by two Judges, pre at the 
and that Judgment was affirmed in the Houſe. Aſſizes. 
of Lords againſt the Opinion of Holt Ch. J. 
For before Statute of York, the Juſtices of Niſi 
prizs had no Power to record a Nonſuit or 
Default in the Country, and conſequently 
have no Power now to enter a Non Proſ. which 
is not within that Statute. At Common Law 
they could not record a Non Preſ. Default or 
Nonſuit. Nets, The principal Caſe was, Eje&t- 
ment againſt ſeveral, who ail entered into the 
Rule of Leaſe. Entry and Ouſter ; at the Aſ- 
ſizes ſome would confeſs, and others would 
not: The Plaintiff, as ro thoſe who would In FEjed ment 
not confeſs, entered a Non Prof. and went on *8ainft ſeve- 
againſt the others, and recovered; upon this OO. 
a Rule was made, That in like Caſes the Eatry, Gr. 
Plaintiff ſhould go on againſt thoſe who and others do 
would confeſs, and as to thoſe who would not, the Plain- 
not, ſhould be nonſuit; but that the Cauſe of tiff may go 
the Nonſuit ſhould be expreſſed in the Re- ne 8 
cord, viz, becauſe thoſe Defendants would be nonſuit as 


not to the latter. 


78 Of th: Claaſe of Niſi Prius, &c. Ch. 5, 
not confeſs Leaſe, Entry and Ouſter ; and up- 
on the Return of the Pofea, the Court would 
be informed what Lands were in the Poſſeſ. 
ſion of thoſe Defendants, that the Judgment 

might be entered againſt the caſual Ejector as 


Where A. to them, Salkeld 456, 457. 


ver in Pies, It was agreed in the arguing of this Cauſe, | 


Plaintiff may That where there are ſeveral Detendants, and 
enter a M they (ever in Plea. whereupon Iſſue is joined, 


Prof. ag iaſt that che Plaintiff may enter a Non Prof. as to 


one any Time | | 1 4M 
| before the Re. e Defendant at any Time before the Re- 


cord feng Cord is ſent down to be tried at Ni prine. 


down.  lbid. 5 . 
Staple verſus Hayden. Trin. 2 Ann. Where the 


hon ur ro Defendant makes Default at Nif# prius, no 


Default ax Judgment can be given for him, nor Re- 
Ni priw. pleader awarded: If the Tenant make De- 


fault in a real Action, a Grand Cape is a- | 


warded ; and upon the Return of it, if the 
Demandant inſiſts upon the Default, he muſt 
Default may have Judgment final; but the Demandane 


be waived in may waive the Default, and take an Appear- 
real Actions, 1c upon the Grand Cape, and that is regular, | 


not in pet. 


ſonal. © becauſe the Tenant comes in by Proceſs: And 
ſo it is of a Default on a Petit Cape, but in a 
perſonal Action there is no Proceſs to bring 
the Party into Coutt again: Alſo the Day of 


Niſi prius not being the ſame with the Day in 
Bank, a Default at Niſi prias cannot be waived 
at the Day in Bank; and the Bar was cau- 
_ tioned never to make Defaults at Niſi prize, 
| becauſe no Judgment could be given for the 
Defendants afterwards, Salkeld 216, 217. 
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CHAP. VI. 


_ Of the Number of the Jurors, and why the 
| Sheriff returns twenty-four, though the Ve- 
nire Facias mentions but twebuve - If he re- 
| turns more or leſs, no Error, and of the 
Number Twelve. And when the Trial | 7 
be per primer Jurors. And of Inqueſts of 
Office; and when to remain 72 
Juratorum. 


| OW for the Quales; and theſe you ſee 
1 VN for Number muſt be Twelve, by the 
Common Law, Doc. and Stad. fol. 14. For 
Quality, liberos & legales hamines. And ficſt of 
their number Twelve: And this Number is Of toe num- 
no leſs eſteemed of by our Law than by Holy ber Twelve. 
| Writ. If the twelve Apoſtles on their twelve 

Thrones, muſt try us in our eternal State, 

good Reaſon hath the Law to appoint the 

Number of Twelve to try our Temporal. The 

Tribes of Iſrael were Twelve, the Patriarchs Joſh. 4. 
were Twelve, and Solomon's Officers were Genel. 49- 
Twelve, 1 Kings 4. 7. Vide Sir Henry Spelman, 
verb. (Furata) Therefore not only Matters of 

Fact were tried by Twelve, but of ancient 
Times, twelve Judges were to try Matter in 
Law, in the Exchequer-Chamber, and there 
were twelve Councellors of State for Matters 

of State; and he that wageth his Law, muſt e ca in 
have eleven others with him, which think he proemie. 
lays true. And the Law is fo preciſe in this Twelve 


80 Of the Number of Jurors, &c. Ch. 6. 
Leſs than Number of Twelve, that it the Trial be by 
twelve in => more or lefs, it is a Mil-ciial ; but in Inqueſts 
_ of Ot- of Office. as a Writ of Waite, there leis than 

Twelve may ſerve. F. N. B. 197. c. And in 


Finch 400, Writs to enquire of Damages, the juſt Num- 


484 ber of Twelve is not requitite, for they may 

de over or under; and fo it was reloived, 
Inqueſts of Jrin. 1651. B. R. Abbot verſus Feit, that the 
— Lide Sheriff ought (in Writs of Inquiry) to fum- 
Wo P13 mon Twelve by their Names, yet Damages 


aſſeſſed by a leſs Number is fufficient, and in 


the Writ to the Sheritt, qued ipſe inquirat per 
Sacrament um proborum bominum, omitting (duo- 
decim) it's good and uſual. 
And in a Writ of Inquiry of Waſte by thir- 
teen it was holden good, 1 Cro. 414. 

In Dower, if the Tenant come at the Grand 


Cape, and ſay he was always ready to render 
Dower, and Iſſue is taken upon this, although | 
Seiſin of the Land be preſently awarded, yet 


no Inqueſt of Office, but the Jury upon 


the Trial of the Iſſue ſhall afſeſs Damages, 


22 KL. . 


In what Caſes there ſhall be an Inqueſt of 


Office, and in what not; ſee Rell. tit. Trial, 


595. WE 8 
Why the She. And although there can be no Verdict but 
3 by Twelve, yet by ancient Courſe and Uſage, 
wentytour. (which as the Lord Coke tells you, makes the 


Law in this Cafe, 1 If. 155.) the Sheriff is 


to return twenty- four. And this is for Expe- 
dition of Juſtice ; for if Twelve ſhould only 


be returned, no Man ſhould have a full Jury 


appear or ſworn, in reſpect of Challenges, 


without a Tales, which ſhould be a great De- 


lay of Trials; and for this Cauſe at Common 
Law, 'twas Error if the Sheriff returned leſs 


1 | than 


Ch. 6. Of the Number of Jurors, &c. 3r 
than twenty-four Bur now it is remedied If the Sheriff 
by the Statute of 18 Eliz. as a Miſ-return, fee g leſs 
On x Pare 223. Lb 5. 36, 37. By which fe, 7 
Books ic appears, that if the Sheriff return Error. 
but twenty three, &c. ic ſhall not vitiace the 

Verdict of Twelve, no, though a full Jury do 

not appear, ſo that the Trial is by ten of the 

principal Panel, and two of the Tales, not- 
withſtanding Maynard's Opinion to the con- Keble, 1 Parr, 
1 trary, and Cro. 3 Part, 587. The Sheriffs uſed “ 

to ſummon above twenty-four, ſcil. effrenatam 


9 .. 5 my a a Iv 


5 multitudinem, but now they are prohibited by 1 * 
2 _— to ſummon above twenty-four. Veſtm. 2. twenty-four. 
tap. 38. 25 
_ "If the Iſſue be to be tried by two Coun- InwhatCaſes 
ties, if but one of one County appear, al- e Iaqueſt 


' There oughc to be ſix of each County. And Two Coun- 
Panels returned in an Aſſize by feveral Bai- 

of liffs of Franchiſes to try one Iſſue, and one 

J Panel makes Default, the Iſſue ſhall not be 

tried by the other Panel, for the Jurors in one 

Franchiſe cannot make the View in another 


an Franchiſe, Roll. tit. Trial, 673. vs 
he If the Jury be of two Counties, or two Pa- The manner 
; nels of the Guildable and Franchiſe, Cc. they *f Swearing 


| ſhall be ſworn interchangeably firſt, one of one, the Jurors, 
ily then another of the other. 
If the Jury go at large until another Day 
| after they are ſworn, and the Roll of the En- 
Ye. fry be not in Court, they may be ſworn a- 
new, Roll, tit, Trial, 674 : 


_ : G 10 


a — * 
82 Of the Number of Jarors, &c. Ch. 6. 


Where there To make a Jury in a Writ of Right, 
muſt be 16 hich is called the Grand Aſſize, there muſt 
| be ſixteen, [ci]. four Knights, and twelve o- 
thers; the Jury in Attaint, called the Grand 
Jury, muſt be ewenty-four, Finch 412,and 485. 

But if the Iſſue be upon a Matter out of the 

Point of the Attaint, as upon a Plea of Non- 


tenure, the Trial ſhall be by twelve Furatores. 


21 E. 3. 13. 


There may be more than ſi 5 


of Right, Roll. tit. Trial, 674. 
Where Wit⸗- When Proceſs uſed to be made out againſt 
neſſes join the Witneſſes in Carta nominat. to join with 
with the Ju- the Jury in Trial of the Deed, as was uſed 


<4 pla before the Statute of 12 E. 3. c. 2. (his Teſti- 


tan. bes) being then part of the Deed, then the 


Number was uncertain, according as the 


Number of Witneſſes were in the Deed: 


Wherefore no Attaint lay, if the Deed were 


Cannot prove affirmed, becauſe more than Twelve joined 


2 Negative. in the Verdict. But otherwiſe if the Deed 
was not found, becauſe Witneſſes cannot 


prove a Negative. F. N. B. 106. hb. 1 Inſt. 6. 


2 Inſt. 130, Go. 5 5 
Juror departs If Twelve are ſworn, and one of them de- 


93 by Conſent, another of the Panel may 
” Verdict, 11 H. 6. 13. 


AJury ofSix. In Error upon a Judgment in Cornwal, be- 


cauſe the Trial was but by Six, adjudged that 
it was erroneous, though it was returned ſe- 


be ſworn; and join with the other Eleven in 


cundum conſuetudinem ibidem ante, &c. for ſuch 


Cuſtoms are againſt Law, unleſs in Wales, 


which are permitted by Act of Parliament. 


Cro. 1 Part, 259. 


| 


Per primer Ju- If the Record be pleaded in Bar of the Aſ- 


| cap. 4 Te- 


r See hie ſize, and the Party that pleads ſays, the ſame 


— * 


Ch. 6. Of the Number of Jurers, &C. 


Tenements were put in View to the former 
Jurors : If the Plaintiff faich ien compriſe, 


this ſhall be tried per primer Furors & auters. 
13 Hl. 4. 10. | 


So if the Tenant ſaith that theſe Lands are 
not the ſame Lands before recovered, this ſhall 


be tried per primer Furors & auters, 22 Afſjiſe, 16. 


and ſo in a Rediſſeiſm. 
So in an Aſſize, if the Defendant plead a 


Recovery, per View de Jurors in another Aſſize, 


this ſhall not be tried by the Aſſize, but per 
primer Jurors, 13 H. 4. 10. 


And if at the Return of the former Jurors 


and others, all the former Jurors appear, the 


Trial ſhall be by them only; but it any do 


not appear, they ſhall be ſupplied by the o- 
thers, 40 Aſſiſe, 4. 


In ſuch Cafes where the Plaintiff is not to 
recover the Land, nor to defeat the former 


Judgment, if nient compriſe be pleaded upon a 


Recovery pleaded, this may be tried by other 


than the former Jurors, 1 H. 6.5. 
As in Treſpaſs for Trees cut, the Defen- 
dant pleads that he recovered before in an Aſ- 
ſize, the ſame Land where, c. and cut, ec; 
The Plaintiff ſays this Land, where, Cc. was 


not put in View, and fo nient compriſe. This 
ſhall not be tried by the firſt Jurors, but by 


others, becauſe this Action doth not defeat 
the former Judgment, nor recover any Thing 


but Damages. Note, The Difference 1 H. 6. 5. 


Where the Trial ſhall be per primer Furors, and 
where by them and auters, and where only 
per auters, lee Roll. tit. Trial, 593. 

This is where a Bailiff of a Tenant in an 


83 


Aſſize pleadeth, & c. and loſeth by the Aflize, Certificate of 


and the Tenant himſelf hath a Releaſe or Aſlize, what. 


G 2 > fome 


84 Of the Number of Jurors, &c. Ch. 6. 


ſome other Diſcharge to plead, then he may 
by this means have the Parties and firſt Jurors 
to appear again, and if it be found, he that 
before recovered, ſhall loſe the Land, and 
yield double Damages. Terms of Law. 
Muſt be A Judgment out of an inferior Court waz 
twelve Jurors reverled; becauſe, being by Default, the En- 
in a Wiit of quiry of Damages was only by two Jurors, 
Enquiry. and Cuſtom alledged to warrant it; and it 
was reſolved by the Court, That there can- 
not be leſs than Twelve, tho' the Writ of En- 
quiry faith only, per Sacramentum proborum & 
legalium hominum, and not duodecim, as in a Ve- 
nire, 1 Vent 113. 
Rules in ſtri- Trin. 8 V. 3. A Rule was made in B R. 
king a Spe- That when the Maſter is to ſtrike a Jury, he 
cia Jury. ſhould give Notice to the Attorneys on both 
1155 Sides to be preſent; and if one comes and the 
other does not, he that appears ſhall ſtrike out 
Twelve, and the Maſter ſhall ſtrike out other 
Twelve for him that is abſent, Salkeld 405. 
If it be not expreſſed in the Rule that the 
Maſter ſnall ſtrike forty-eight, and each of 
the Parties ſhall ſtrike out Twelve, the Ma- 
ſter is to ſtrike twenty-four ; and the Parties 
have no Liberty to ſtrike out any, Ibid. 


CHAP. 
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Bond; bur alſo thoſe that have ſuch Freedom 


— „f 


n 


Who may be Jurors, who not; who excmpted, 


and of their Quality and Sufficiency. 


NO much for their Number, next their Jurors muſt 
Quality is to be conſidered ; and for this le Liberi. 
the Writ informs you who they are to be, fa. 2 bnft, 
1. Liberos, that is, Freemen, not Villains or!“ 7 
Aliens; and that not only Freemen, and not 


— — 


of Mind that they ſtand indifferent, without 
any Obligation of Affinity, Intereſt, or any 


other Relation whatſoever, to either Party: Forteſcue, 


Sometimes the word Probos inſtead of Liberos is cap. 25. 

attributed to them; they are both good Epingdm 

thetes for a Juror, but I eſteem the firſt as 

moſt ſignificant. „ 1 
Error of a Judgment in the Marſſalſea, the Saunders a. 

Venire facias being Probos & Legales, not laying Bainſt Leek. 


as the Regiſter is, Liberos homines, Cc. ſed 


non allocatur, Judgment aficmed, Keble 1 Part, 
563. 

2. They ought to be Legales, not outlawed, Lgala. 
nor ſuch as have loft Liberam Legem, or be- 
come infamous, as Recreants, Perſons attaint- 


ed of Felony, falſe Verdict, Conſpiracy, Per- 


jury, Premunire, or Forgery upon the Sta- 


tente of 5 Eliz. cap. 14. and not upon the Sta- 


cute of 1 H. 5. 3. Not ſuch as have had Judg- 


ment to loſe their Ears, ſtand on the Pillory 


or Tumbrel, or have been ſtigmatized or 
branded, nor Infidels, neither can any ſuch 
be Witneſſes, 1 Inf. 6. 


86 Of the Qualifications of Jurors, Ch. 7. 
A Jury of 3. Homines; they ought to be Men, (yet 


Women. there ſhall be a Jury of Women to try if a | 


Woman be Enuſeint, upon the Writ de ventre in- 
ſpiciendo.) But what kind of Men theſe ought 


to be, is worthy to be known. And for this 
ſome Men are exempted from ſerving in Ju- 
ries, in reſpect of their Dignity, as Barons, | 


and all above them in Degrec. Many are 


— exempted by the Writ de non ponendis in Aſſiſit, 
uries. 


old, and many others are exempted, as 


Who are to Clerks, Tenants in ancient Demeſne, Mini- 


be exempted ſters of the Foreſt, (out of the Foreſt) Coro- 
from Juries. ners, Infants under the Age of fourteen 
Years, Officers of the Sheriff, ſick decrepit 


Men, and ſuch as are exempted by the Kings 
Charter: Let in a Grand Aſſize, Perambula- 
tion, Attaint, and ſome other Special Caſes, 


ſuch Men as are not exempted by reaſon of 
their Dignity, ſhall be forced to ſerve not- 


withſtanding their Exeinption in other Caſes. 


F. N. B. 166. as aged Perſons ſeventy Years | 


2 D gtmB 5 


See Dalton s Office of Sheriffs, fol. 121. 2 H. 3. 
cap. 14. 2 Inſt. 127, 130, 378, 447, and 561. 


Counſellors, Attorneys, Clerks, and other 


Miniſters of the King's Courts are not to | 


ſerve on Juries ; but I find one Jury made of 


Attorneys of the Common Bench and Exchequer, | 
Jury of in a Caſe brought upon a Bill in the Exche- 


— 


—— 
» and 5 


Attorneys. quer, by Sir Thomas Seton, Juſtice, againſt | 
Luce C. for calling of him Traitor in the Pre- 
| ſence of the Treaſurer and Barons of the Ex- 


chequer. And this Jury of Attorneys gave the 


Juſtice one hundred Marks Damages, 3o 4/- 


files 19. 
chants to try Merchants Affairs. 
if 


The Court frequently order a Jury of Mer- 


„ jan F* 


may ſhew a Charter, that to try Contracts, Tims 


Charter, 30 Aſſ. 1. 


Ch. 7. and who are exempted. 87 
If the Charter of Exemption be, that he In what Caſes 


ſhall not be but in Furatis Aſſiſis ſeu recognitio- — ſhall be 


nibus aliquibus, yet this ſhall not excuſe in a - 0% ihe 
Write of Right upon Trial of the Grand Aſ- 


| ſize, for he comes not in in this Caſe by 
' ſuch Proceſs as in other Caſes, but is choſen 
by the Oath of the four Chevaliers, and 


now he is in a manner Judge in this Caſe, 


39 E. 3. 15. ; * 
Neither ſhall it exempt him in an At- 


| taint, nor in a Grand Inqueſt, to inquire of 


Felonies, ec. becauſe the Charter hath not 
this Clauſe, Licet tangat nos & baredes noſtros, 


42 Af. 5. Ee : 5 
At the Niſi prims the Bailiffs of a Vill At what 


Cc. within the Vill, the Inqueſt ſhall be all — 
of Denizens without Foreigners, and this allowed. 


| fhall be allowed, and the Foreigners ſhall be 


ouſted, 29 A/. 15. 

So may the Burgeſſes who are put upon a 
Jury out of the Borough, if they have ſuch a 

If a Man be impanelled of an Inqueſt and Allowed 
ſhew ſuch Charter of Exemption of the ſame — 
King in whoſe Time he ſhews it, this ought © 
to be allowed without Writ, 39 E. 6. 15. Roll, 
MS... 

The King may grant one or two to be diſ- 


charged of Juries, but not the whole Coun- 
try, for by this Means there would be a Failer 
of Juſtice ; but the Grant ſhall not exempt 


any from ſerving in the King's Bench, without 
expreſs Words. 5 3 
The Jurors ought to come in Perſon and 
claim Privilege, the Sheriff cannot return it. 
4. De vicinet. de C. It is not ſufficient that Viſne. 


they dwell in the . but they are to by 
RR 


4 


Of the Qualifications of Jurors, Ch. 7. 
of the Neighbourhood, nay le plus procheins 
to the Place of the Fact, as by Artic. ſuper 


cap. 9. it is appointed: They muſt be moſt 


near, moſt ſufficient, and leaſt ſuſpicious, ib. 
as I ſhall ſhew hereafter. 


Sufficiency of 5. Quorum quilibet habeat quatuor libras terre, 


Jurors, 


tenement vel reddit. per Annum ad minm; this 


is their Sufficicncy, where the Debt or Da- 


mages (or both together, 1 Inf. 272.) amount 
to forty Marks, or above. This Sufficiency | 


of Jurors in other Caſes of leſſer Moment, is 


ſtill left to the Diſcretion of the Juſtices, Fur. 


reſcue, cap. 25. who (Experience tells us) ne- 


ver require Jurors under 4 L per Annum, ac- 

cording to the Statute of 27 Eliz. cop. 6. be- 
Amnum \erved ; | 
but neither this, nor the Stature of 35 H. 8. | 
extend to Juries in Cities, Towns- Corporate, | 
or other privileged Places, or in the twelve | 
Shires of Wales; ſo that there they ſhall be 

returned, as before they lawfully might have 
been. For the Jurors Sufficiency in Attaints, 
ſee the Statutes 15 H. 6. 5. 18 H. 6.2. and 


fore which, Men of 40 3. 


18 H. 8. 3. 


As to the Statute 35 H. 8. 6. the Trial or- 
dained by that Statute, lies only in ſuch | 
Actions, which have their ordinary Trial by | 
twelve Men, and not more; and by Writ of 
Niſi prizs ; and this only in thoſe Actions in 
which the Proceſs of Venire facias, Habeas Cor- 
pora und Diſtringas lies againſt the Jurors, and 


in no other Actions. 


And although the Statute only mentions 
the Trial of Iſſues joined in the King's 
Courts, commonly holden at Weſtminſter, and 
if the Action be commenced in any other 
Court, yet if the Iſſue be joined in any of 
the Courts at Weſtminſter, it ſhall be tried ac- 


cording 
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Ch. 7. and who are exempted. 


cording to the ſaid Statute ; and fo if thoſe 
Courts are removed from Weſtminſter, the Iſ- 
ſues joined in them ſhall be tried as the ſaid 


Statute directs. 


And the Words, betwixt Party and Party, 
ſhall only be intended of common Perſons, 
and not betwixt the King and any other Per- 
ſon, nor when the King joins with any other 
Perſon, in any Action which by the Releaſe 
or Pardon may be diſcharged before the A- 
ction brought. e | = 

In an Information of Intruſion by the 
Queen, a Juror was challenged for Inſuffi- 


_ ciency of Freehold ; he had bur to the Value 


of 15s. a Year. It was adjudged that the 
Statutes H. 5. 27 Eliz. & c. extend only betwixt 


Party and Party, and not to the Queen, and 


if he had any Freehold, it was ſufficient, but 


| ſome Freehold he muſt have, Cro. Eliz. 38, 
413. Sir Chriſtopher Blunts Caſe. 


Which is neceſſary to be known, in reſpect 


of Tales de circumſtantibus, &c. See Williams 


his Readings upon this Statute lately come 


out in Print; in which there are many inge- 
nious Speculations, but becauſe they do not 


come often in Practice, and the Project of 
this Treatiſe is only to contain Matters uſe- 
ful for Practiſers; that the Book may not 
{well too big, I omit them, referring you to 


the Reading it ſelf. See afterwards in the 


Chapter of Challenges. 


It is the general Courſe of the World to 


eſteem Men according to their Eſtates; for 
Quantum quiſque ſua nummorum ſervat in arca, 


Tantum babet & fidei: And ſure I am, the 


Makers of this Law had Cauſe enough to do 


ſo in this Caſe; for if Men of leſs Eſtates 
{hculd ſerve in Juries, ſuch Fellows would ow 
| 4 
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Jurors of 
above 41. 
p-r Annum, 


per Annum. 
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ly be ſhifted into Inqueſts as had more 
need to be relieved by the 8 d. than Diſcre- 


tion to ſift out the Truth of the Fat: "Tis | 


hard to get an unbiaſſed Jury now; but ſure- 
ly leſs Rewards would ſooner bribe and byaſs 
meaner Men, than theſe. Therefore, leſt 
Poverty or Neceflity ſhould tempt, every Ju- 


ror muſt have 4 J. per Annum, as aforeſaid, of | 


Freehold, out of ancient Demeſne. And the 


Court may, in Matters of great Conſe- 


quence, direct a Venire facias for a Jury above 


4 I. per Annum a-piece, but not under, Cro. | 
2 Part, 672. But in ſuch Caſes (every one 


knows) the Court commonly orders the Pro- 


thonotary to chuſe forty-eight, out of the | 


Sheriff's Book of Freeholders, of the moſt 


ſubſtantial Men in the County, and the Par- 


ties ſtrike out twelve a- piece, then the She- 
riff returns the reſt. 5 3 


Note, In former Times, when Eſtates of 


Inheritance were in few Men's Hands, ſuch 
as had 40 f. per Annum, were found lufficienc 
Men to ſerve on Juries. After, Eſtates of 
Inheritance coming in greater Meaſure to 
the Vulgar, ic was by the ſaid Statute 27 Eliz. 


cap. 6. made 4 J. per Annum, and the ſame 


Reaſon improving in late Times, it was 
thought conſiſting with the Wiſdom of a Par- 


— 47 „ — — 


Jus ors of 20 l. liament to raiſe it to 200 per Annum, to the 


end Men's Eſtates might be truſted in the 
Judgment of more knowing Judges of Fact, 


when they become litigious; and this was by 


an Act of 16 & 17 Car. 2. cap. 3. which being 
but a Probationer, and to continue but for 


three Years, and from thence to the end of 


the next Seſſion of Parliament, it is expired; 


| bur for that ic may be revined, as 1 humbly 


judge 


2 * . 2  £& 3 © 
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judge it expedient, I have thought fit to hint 
thus much concerning it. | 

Such a Man who hath Land, Rent, Office, 
or other Profit apprender, out of ancient De- 


meſne, to the clear yearly Value of 41. of 


which he may have an Aſſiſe, he hath ſuffi- 

cient Freehold to be a Juror. Vide the faid 

Reading, where you may know what Eſtate 

zs ſufficient to make a Man a Juror. See hic 
in the Chapter of Challenges. 

But now by the Statute 4 & 5 Will. & Ma- 
rie, all Jurors (other than Strangers, per me- 
dietat. linguz) returned upon Trial of Iſſues 
joined in the King's Bench, Common Pleas or 
Exchequer, or before Juſtices of Aſſize or Niſi 
prius, Oyer and Terminer, Gaol-Delivery, or 
general Quarter-Seffions of the Peace, ſhall 


have in their own Name, or in Truſt within 


the ſame County, 10 l. a Year, above Revs 
priſes, of Freehold or Copyhold Land, or ig 
ancient Demeſne, or in Rents in Fee- ſimple, 
Fee-tail, or for their own or ſome other Per- 
ſon's Life; and in Wales 61. a Year. If any 
be returned of leſſer Eſtate, he may be diſ- 


charged by Challenge, or upon his Oath ; 
nor ſhall a Juror's Iſſues be ſaved, but by 
Order of Court, for reaſonable Cauſe proved 


upon Oath. 
The Sheriff, Coroner, or other Miniſter 
returning any Perſon of leſſer Eſtate, ſhall 


forfeit 5 /. to their Majeſties, for every Perſon 


1o returned. 


They muſt be ſummoned fix Days before 
the Day of their Appearance, and none to 
take a Reward to excuſe a Juror's Appearance, 


on pain to forfeir 10 l. to their Majeſties. 


This Act extends not to Cities, Boroughs, 


and Towns Corporate. 
9 Tales 


* 
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Tales Men in England ſhall have 5 l. a Year, 
in Wales 3 |. a Year. 
No Fee or Reward ſhall be taken by any 


Perſons whatſoever, upon the Account of any 


Jurors muſt 


not be of Afi. 
nity to the 


Party, 


Tales returned, upon Pain of 101. The one 


No Writ de non ponendis in Aſſiſts & Furatis 


_ Suggeſtions are true. 1 | 


I dis Act to be in Force three Years, from 
the firſt of May 1693. 2 

Et qui nec D. E. nec F. G. aliqua aſſinitate at- 
tingunt; the Law is very cautelous, in not lead- 


ing Men into Temptation: Therefore, leſt 


Kindred and Affinity ſhould wrong the Con- 
ſcience to help a Friend, our Furors muſt not 


be related to any of the Parties; and for this 
| Reaſon likewiſe the Statutes provide, that no 


Man of Law ſhall ride Judge of Aſſize or Gaol- 
Delivery in his own Country, 8 R.2. 2. 33 H.8. 


Jurors in Cor- 


need not have 


cap. 24. Let the contrary hereof is often done 
by a non obftante ; but how conſiſtent with In- 


tegrity or Prudence, they know beſt who pro- 
cure it to be done. But becauſe moſt Things 


concerning the Quality and Sufficiency of 

Jurors, will come more properly under the 
Title Challenge, I will refer you thither and | 
firſt obſerve more particularly, De quo vici- 


neto the Jury ought to come. 


Rex verſus Higgins, B. R. The Cauſe came 
porateTowns tO be tried at Bar, and a Challenge was made 
to the Jury in Behalf of the Defendants, for 
that the Jury-men were not Freeholders : And 
the Court ſaid it had been held, That for Ju- 
ries within Corporate Towns, the Statutes | 
that have been made, requiring that Jury- 
men ſhould have ſo much Freehold, do not 
| extend 


Moiety to the Proſecutor, the other to his 
Majeſty. 
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to diſcharge a whole Country is void, 1 Sider- 


fin, 127. 


| Rex verſus Percival & al. It was there held, 


| who 
prov'd, &c. for ſo long Time as he ſhall exer- 
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extend to them; and tho' to maintain the 

Challenge, it was ſaid by the Common Law 

that Jary-men were to be Freeholders. The 

Cou.: over-rul'd the Challenge, 1 Vent. 366. 
It in a Wric of Waſte, the Defendant plead in Waſte the 


no Waſte done, and it appears upon Exami- Jury ſhall 


natiou upon a Voir dire, That ſix of the Jury have the 
have view'd the Place waſted, it is ſufficient ; View. 
it ic appears upon Examination that none of 

the jurors have had the View, the Trial ſhall 


| be ſtay'd: If Waſte be affignd in ſeveral 


Places, and of any of them the Jury have not 

had the View, they may find Nul Waſte fait, 

Lutwich 1558, 1559. 
A Grant from che King to diſcharge one King may 


A ir n uri 1< god | oe CXEM Per. 
from ſerving on Juries is good, but a Grant SEED. 


" ving on Ju- 


Rex verſus Paine: The Court held, it was 8 
not in the Power of the Grand- jury to find muſt find 


one guilty of Manſlaughter on an Indictment purſuan to 


of Murder, Sid. 230. — 

That the King might grant the Privilege to a A whole City 

City, That they ſhould be exempt from ſer- _— — = 

ving on Juries out of their own City. But ic — 1 

was agreed by all, That by ſuch Grant they Juries. 

would not be exempt from ſerving in this 5 

Court B. R. unleſs there were an expreſs 

Clauſe in the Charter, that they ſhould not 

ſerve coram ipſo Rege, Sid 243. 
Every Perſon uſing and exerciſing the Art Apothecaries 


of an Apothecary in the City of London, or exempred. 


within ſeven Miles thereof, being free of the 
my of Apothecaries in the ſaid Ciry, and 
hill have been duly examined and ap- 


ciſe the ſaid Myſtery, and no longer, ſhall be 
exempted 
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exempted from ſerving on any Jury or Inqueſt, 
6 V. 3. cap. 4. 


Other Perſons exerciſing the faid Art of an 


| Apothecary in any other Parts of this Ring- 


dom, who have ſerv'd as Apprentices ſeven 
Years, according to the Statute of 5 El. ſhall 


likewiſe be exempted from ſerving on Juries, | 


for ſo long Time as they ſhall uſe and exerciſe 
the ſaid Art, unleſs ſuch Perſon voluntarily 


_ conſent to ſerve, ibid. 


Seamen ex- 
empted. 


Liſts of Ju- 
rors to be ex- 
hibited by 
the Conſta- 
bles, to the 
Juſtices at 
their Quar- 


No other to 
be returned 


riff. 


How to be 
ſummoned. 


Day of Appearance, ſhewing to the Perſon 
the Warrant under the Seal of the Office, 
wherein 


All Seamen alſo duly regiſtred are exempted 


from ſerving on Juries by 7 & 8 V. 3. cap. 21. 


All Conſtables and Headboroughs ſhall 
yearly at the General Quarter-Seffions of the 


one and ſeventy Years, which Liſt they ſhall 
deliver to the Juſtices : And they ſhall cauſe 
the Clerk of the Peace, to deliver a Duplicate 


thereof to the Sheriff of the County or his 


Deputy, before the firſt of Fanuary next fol- 


Peace, in the Week after Michaelmas, return | 
and give a true Lift in Writing of the Names | 
and Abodes of all Perſons within the reſpe- 

Rive Places for which they ſerve, qualified to | 
ſerve on Juries, between the Age of twenty- | 
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lowing, and cauſe the ſaid Lift to be fairly 
entred in a Book, and kept among the Re- 
cords of the Seſſions: And no Sheriff ſhall 
impanel or return any Perſon to ſerve on any 
by the She- Jury at the Aſſizes, Gaol-Delivery, or Seffions | 
of the Peace, who ſhall not be named in the 
ſaid Liſt. Any Conſtable or Headborough 
failing to make ſuch Return as aforeſaid, to 


forfeit 5 l. to the King, 7 & 8 V. z. cap. 32. | 
| Every Summons of Perſons qualified to 
ferve on Juries, ſhall be made by the Sheriff 


or his Officer, at leaſt ſix Days before the 
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ption to any Perſon under the Age of _ 
Years; fuch Sheriff, his Deputy or Bailiff, 


r neren 
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wherein he is nominated to ſerve; and in 
Caſe ſuch Juror to be ſummoned, be abſent 
from his uſual Habitation, a Note in Writing 
under the Hand of ſuch Officer to that Ef- 


1 fe, ſhall be left at his Dwelling- houſe with 


fome Perſon there inhabiting, ibid. 

The Return to the Seſſions ſhall be a good The Sheriff 
Excuſe to the Sheriff, if he ſummon one who is excuſable 
is not qualify'd, and if an Action be brought if he return 
thereupon, the Sheriff may plead the General —4 
Iſſue, and give this Act in Evidence; and if ;@, 
the Plaintiff be nonſuit, Cc. he ſhall pay tre- 
ble Coſts. And if the Sheriff, his Bailiff or 
Deputy, ſhall ſummon any Freeholder or Co- 
pyholder otherwiſe then as aforeſaid, or neg- Penalty of 


lect his or their Duty, Or excuſe any Perſon Sheriff on his 


Mif-beha- 


for Favour or Reward, or allow of any Exem-,; 


ſhall forfeit the Sum of 20 J. to the Party 
grieved, or to whomſoever ſhall ſue for the 
ſame, in any Court of Record at Weſtminſter, 


ibid. 
| Quakers are incapable of ſerving on Juries, 


7 @&8W.z. cap. 34 


The Courts of Weſtminſter are impowered Special Wries 


to Order ſpecial Writs of Diſtringas or Habeas where the Ju- 
| Corpora, to cauſe fix or more of the firſt twelve hall hare 
Jurors, to have the Matters in Queſtion ſhewn 
them, by two Perſons in the Writs named and 


the View. 


appointed by the Court; and the Sheriff ſhall 
return the View, 48 5 A. cap. 16. 
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CHAP. VIII. 


Concerning the Viſne, or Place from whence 


the Fury ſhall come, &c. 


" Floimetum is derived of this Word Vicinus, 


and fignifieth Neighbourhood , or a 
Place near at hand, or a Neighbour Place, 


where the Quettion about the Fact is moved. 


ſuable is alledged, which is moſt certain and 


neareſt thereunto, the Inhabitants whereof 
may have the better and more certain Know- 
| ledge of the Fact. 3 
And if a Thing be alledged in D. the Venue 
muſt not be of D. but de wicineto de D. for | 
otherwiſe the Neighbourhood would be ex- | 


cluded, Roll. tit. Trial, 622. 5 
And if the Fact be alledged in quadam pla- 
tea vocat. Kingſtreet, in parochia ſanctæ Mar- 


cauſe ic is neither Town, Pariſh, Hamlet, 


nor Place out of the Neighbourhood, where- | 
of a Jury may come by Law; but in this | 
Caſe it ſhall not come out of M̃ſt minſter, but 
out of the Pariſh of St. Margaret, becauſe this 
is the moſt certain. But therein alſo it is 


And the moſt general Rule (ſaith Coke, 1 Inf. | 
125.) is, That every Trial ſhall be out of | 
that Town, Pariſh or Hamlet, or Place | 
| known out of the Town, Sc. within the Re- 
cord, within which the Matter of Fact iſ- 


garetæ in Civitate IWejtm. in Com. Midd. In this 
Caſe the Viſue cannot come out of Plates, be- 


to be noted, that if it had been alledged in 


Kingſtreet, in the Pariſh of St. Margaret in the 


= . 


| 


| Viſne ſhall come out of the Pariſh, for that is 


ſhall be of 


Place. 
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County of Middleſex, then ſhould it have come 
out of Kingffreet ; for then ſhould Kingſtrees 
have been eſteemed in Law a Town : For 
whenſoever a Place is alledged generally in 
Pleading (without ſome Addition to declare 
the contrary, as in this Caſe it is) it ſhall be | 
taken for a Town. | | | | Towns ' 
And albeit Parochia generally alledged, is Porvehia, 
a Place incertain, and may (as we ſee by Ex- 
perience) include divers Towns; yet if a 
Matter be alledged in Parochia, it ſhall be in- 
tended in Law, that it containeth no more 


Towns than one, unleſs the Party do ſhew Mw 559k 


the contrary, But when a Pariſh is alledg- 
cd within a City, there without Queſtion the 


more certain than the City. 3 
If a Matter be pleaded done apud Bradford 
in Forficld in Parochia de Belbroughton, the Venue 
Belbroughton, and not of Bradford; 
for Belbroughton ſhall be intended to be a Town, 
and one Town ſhall not be intended to be in 
another Town, and therefore Bradford ſhall not 
be intended to be a Town, Roll. tit. Trial, 619. 
The Venue ſhall ever be of the moſt certain 


, +7 
4 


In a Quo Warranto for uſing a Warren in D. 
if the Defendant ſay the Vill D. is Par- 
cel of the Manor of S. and preſcribes to 
have a Warren within the ſaid Manor and 
Demeſnes thereof, the Venire facias ſhall be of 
the Manor; for the Manor by Intendment is 


more large than the Vill. If the Yiſne be de D. 


and S. and the Venire facias be de D. S. and . 


this is not good, becauſe it is too large. If 


apud Burgum de Plimouth, the Venue may be de 
Plimouth generally: If apud Villam de Cambridge 5 
„ | 


Of the Viſne, or Place 
& Warda prædict. this is help'd by the Statute 
of TFeofails. | : 

If the Place be out of a Town, the Venue 
ſhall not be of the next Town, but from the 
Place ir ſelf, but the Sheriff ought to return 
the Jury, de plus prochein Ville. 

In Ejectment of Land in Foreſts de Revennon 
in Com. the Venue may be de wicineto Foreſt, for 


this is a Place known; and by Intendment, be- 


cauſe the Defendant hath not pleaded in 


Abatement, this is out of any Pariſh or Vill. | 
In inferior Courts within Boroughs, the | 
Penire facias is quod Venire facias 12 liberos Bur- 
genſes Burgi & Parochie de B. although there | 
may be twelve Burgeſſes which are not Inha- 


bitants, Roll. tit. Trial, 622 Ce. 
The Venue ſhall follow the Iſſue. Vide poſtea. 
In Treſpaſs and Battery in London, if the 


Defendant juſtifie in Midd. by Proceſs out of | 
the Marſhal's Court, that he arreſted him, and | 


becauſe the Plaintiff would not go with him, 
he beat him, Cc. Abſque hoc that he is guilty 


in London vel alibi, out of the Juriſdiction of | 


the Court. To which the Plaintiff replies, 


Ch. 83. 


and acknowledges the Arreſt, but ſays, that 


he beat him at London, de injuria ſua propria 
ahſque tali cauſa, and Iſſue — 1 | 
ſhall be tried in London, and the Words abſque 


tali cauſa, are void, the Iſſue being joined up- 


on a Place certain, /cil. London: Affirmed in a 


Writ of Error, Roll. ib. 624. But the Court 


ſaid, that he might have demurred upon this 


Plea. a 
If a Treſpaſs be alled 


ged in D. and wal tidl | - 


ile is pleaded, the Jury ſhall come de Cor- 
pore Comitatus. But if it be alledged in S. and 
D. and nul tiel Ville de D. is pleaded, the Jury 
ſhall come out de vicineto de S. for that is the 
more 


% 
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more certain. So if a Matter be alledged 
within a Manor, the Jury ſhall come de vici- 

netto Manerii. But if the Manor be alledged 
| within a Town, it ſhall come out of the 
' Town, becauſe that is moſt certain, for the 
Manor may extend into divers Towns. And 
all theſe Points were refolved by all the 
Judges of England, upon Conference between 
them, in the Caſe of Fohn Arundel Eſq; indi- 
ed for the Death of William Parker. 

1 Where there may be a ſpecial Yiſne, the De cp 
Trial ſhall never be de Corpore Comitatus, Leon, Om. 
2, © wu ns 
b-1. If a Venire facias ought to be of one or more 
a Vills in certain, in a County, and this is a- 
warded de Corpore Comitatus; this ſeems to be 

aided by the Statute of 21 Fac. of Teofails ; 

for this comes from the Vills from whence it 

ought to come, and from others, inaſmuch 
as it comes de Corpore Comitatus, Roll. tit. Trial, 

618. and many other Caſes concerning this 
Matter. . . 

But in Ejectment of Land, called S. and 

no Place is named where the Land lies, and a 
Venire is awarded de Corpore Com. this is er- 

- roneous, and too large, becauſe there is a 
Place certain where the Land lies, and yet is 

„not named in the Nor. as it ought to be, Hob. 

121. | | 5 

Zut if the Iſſue be taken upon à Title of 
Dignity, as whether Chivaler or not, this may 
come de Corpore Comitata, becauſe that the lies 
| © bou, Cc. is not material, ib. 
I. If A. by the Name of 4 of the County of 
Hampſhire , bring a Scire facias upon a Re- 
- Cognizance in Chancery in the County of 

Middleſex againſt B. And the Defendant plead 
that the Plaintiff is __—_— by the __ 
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ledged, but where the Land lieth; for there & 
the Law preſumes it ſhall be beſt known who } 


Conufance, than where the Land lieth. 
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of A. of the County of Cheſter ; to which the 
Plaintiff replies, that he is not ana & eadem 
Perſona, this may be by the Body of the 
County of Middleſex, where the Writ is 
brought, ibid. | | 

In a Quare Impedit for the Church de Uſelbee, 
and the Defendant pleads that there is no ſuch 


Church, the Venue ſhall not come de Corpore 


Comitatus, but de vicineto de Uſelbee ; for this is 

a Place known, and it is intended the Church 

of Uſelbee is within the Ville of Uſelbee, Hob. 
1 | | 

In a Prohibition, if the Parties be at Iſſue 

npon a Cuſtom de non decimando of Wood in 


the Wild of Suſſex, the Venire facias ſhall be 


de Corpore Comitatzs ; for the Wild is not ſuch 

a Place, whereof the Court may have Conu- 

fance to be ſufficient to have a Jury to come 

from this, for the Wild is a Wood by Intend- 

ment, Hob. 348. a ro 
In a real Action where the Demandant de. 

mands Lands in one County, as Heir to his\ 


Father, and alledges his Birth in another \ 


County, if ic be denied that he is Heir, 
it ſhall not be tried where the Birth is al- 


is Heir. But if the Defendant make himſelf 
Heir to a Woman (for that is the ſurer and & 
more certain Side, and the Mother is certain, 
when perhaps the Father is incertain) and N. 


therefore it ſhall be tried where the Birth. 


is alledged, becauſe they have more certain & 


And ſo it is where Baſtardy is alledged, © 


the Trial ſhall be in like Caſe, Awtatis mu- 
tand is | N R | 


It 


| 
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If a Man plead the King s Letters Patent, Nen Conceſir, 
and the other Party plead Non conceſſit, it ſhall Tat rhe 
not be tried where the Letters bear Date; for 
they cannot be denied, but where the Land 
heth. 
Every Trial muſt come out of the Neigh- Ve, of 
bourhood of a Caſtle, Manor, Town or bw. what Places. 
let, or Place known out of a Caſtle, Manor, 
Town or Hamlet, as ſome Foreſt, and the 
like, as before. | 
Vienire | facias may be of a Foreſt, Burgo, 
Caſtro, Warda, Parco, Cc. but not of a Leer, 
Baliva, Market, Walk, Cc. nor de lien conus, Hf 
without alledging this to be out of a Vill or 
Pariſh, Siderfin 326. But after Verdict helped 
by the new Statute 16, 17 Car. 2. cap. 8. 
Every Plea concerning the Perſon, Plain- pere che 
eiff, c&c. ſhall be tried where the Writ is Writ is 
brought. V brought at 
When the Matter alledged extendeth into a Common- 
Place at the Common Law, and a Place with- LW. 
x a Franchiſe, it ſhall be tried at the Com- 
Gn = x 0 1 1 
| Matters done beyond Sea may be tried —— 1 
England, and therefore a Bond made beyond — I 
Sea may be alledged to be made in any Place in 
in England, if it bear Date in no Place; but Yide cop. 10. 
if there be a Place, as at Bowrdeaux in France, 
then it ſhall be alledged to be made in m 
loco vocat. Bourdeaux in France, in Iſlington in 
the County of Middleſex, and from thence 1 
ſhall come the Jury, x If. 261. Latch. 4, and £5 2 Fart, 
F. So if the Tenant plead that the Deman-3 5 
dant is an Alien, born under the Obedience 
of the French King, and out of the Legiance 
of the King of England ; the Demandane 
may reply, that he was born at ſuch a Place 
in England, within the King's Legiance, and 
—F here- 
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hereupon a Jury of twelve Men ſhall be char- 
ged, and if they have ſufficient Evidence that 
he was horn iu France, or 1n any other Place 
cut of the Realm, chen ſhall they find thar 
he was born out of the King's Legiance. 
And if they have ſufficient Evidence that he 
was born in England, or Helard, or Guernſey or 
Ferſey, or elſewhere within the King's Obe- 
dience, they ſhall find that he was born with- 
in the King s Legiance. And this hath ever 


been the Pleading and Manner of Trial in 
that Caſe. So of other Things done beyond 


Things ay Sea, the adverſe Party may alledge hoes to 
bey be done at ſuch a Place in England, from 
whence the Jury ſhall come, and in a ſpecial 


Verdict, they may find the Things done be- 


Lib, 3. 26. yond Sea, ib. Lib. 7. 26. 
Part without So when Part of the Act is done in England, 
Ja”; ry and Part out of the Realm, that Part that is 


nici be taken thereupon, ſhall be tried here by 
twelve Men, and they ſhall come out of the 


Place where the Writ or Action is brought, 


ib. Lib. 6. 48. 
Foll age — Error, fo that Judgment was ; given by De- 


Land lies. fault againſt the Defendant, being an Infant, 


Iſſue was taken that he was of full z NM. And 
ould 


Godfrey moved, whether the Trial be 
in Norfolk where the Land was, or in Maſe 


where the Action was brought? And the 


d Pat to be performed out of the Realm, if Iſſue 


Court held, That it ſhould be tried in the 


County where the Land lay; and Tanfield 
s Bench, be- 


ſaid, it was adjudged in the Ring 
tween Throgmortes and Burfind » Cro. 3 Part, 
$18. 

Where the Queſtions of Title of Land ( except b 
2 ſpecial Order of the Judges in ſome Ea.) 
* Are to be tried in the County ne Ba 


* 
2 
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Land lies; for the Law is, that all real and 
mixt Actions, as Waſte, Ejectment, & c. muſt 
be brought in the County where the Land is. | 
But Debt, Detinue, Account, Actions of the Tranſitory 
Caſe, Battery, & are in their own Nature Actions. 
tranſitory, and yet they ought to be laid and 
tried in their proper County where the Fact 
was done, unleſs the Court order the contrary, 
for ſome ſpecial Reaſons; and if they are laid 
out of the proper County, daily Practice tells 
us the Court may alter the Venue, upon Afﬀida- 
vit of the true Place of the Fact. 
All Criminal Matters are to be tried where Criminal 
the Offence is committed. „ 
J If the Venue ariſe in W 7 the Th beſkd 
Jury upon two Venire facias ſhall come from 2 Joindet ok 
both, fix out of one 2 , and fix from the — 
other, Cro. 3 Part, 646. But by Conſent of jury oe 
Parties, entred upon Record, it may be by two Counties. 
five out of one, and ſeven from the other, as | 
appears, Cro. 3 Part, 471. where in Replevin, 
the Defendant avows for Damage feaſant; 
the Plaintiff by his Replication, claims Com- Bur out of 
mon by Preſcription in loco quo, &c. being more than 
Broadway in the County of Worceſter, appur- two Counties 
tenant to his Manor of D. in the County of 8 by 
Glouceſter, and Iſſue thereupon, and two Venire © 
facias awarded to the Sheriffs of the ſeveral 
Counties, and now ſeven of the County of 
Morceſter appeared, and five of Glouceſter. 
And although there ought to have been fix 
ſworn of each County, to try that Iſſue, as 
appears 49 Ed. 3. 1. 31 H. 8. 46. yet by the 
Aſſent of Parties, thelb twelve who appeared, 
by the Advice of all the Juſtices, were ſworn, 
and tried the Iſſue. And it was commanded, 
that this Aſſent ſhould be entred upon Re- 
H4 cord ; 


3 
\ 


\ 
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cord; for otherwiſe it would be a ſtrange 
Precedent. 
In Aſſize of Common in Confinio Comitatus, 
and the Iſſue be, whether he had Common by 
Preſcription in one County, appendant to a 


Manor in another County, this ſhall be tried 


by both Counties. 
The ſame Law is in Treſpaſs brought in one 
County, (which cannot be in confinio) upon 


ſuch an Iſſue the Trial ſhall be per ambideux 


Counties, 49 E. 3. 20. See Roll. tit. Trial, 599, Cc. 


many Caſes where the Jury ſhall come from 


two Counties. 


Covenant in 
Died at P. 


of the Action, 4 H. 6. 4. 
In Eſcape upon Arreſt in one County, and 
an Eſcape in another County, upon not guilty, 
this ſhall be tried, where the Eſcape is laid, 
for the Action is upon the Eſcape, Roll. ib. 602. 
In an Action of Trover, apud Paxton in Com. 
P. to ſall at R. Hunt. the Defendant pleads a Bargain and Sale, 


In an Action upon the Statute of Marle- 
bridge, for taking a Diſtreſs in one County 


and chaſing in another County ; upon not 


guilty, the Trial ſhall be only by the County 


where the chaſing is, for this is all the Cauſe 


apud Royſton in Com. Hertford, in the Market 


there, whereby he after converted them, apud 
P. in Com. Hunt. The Plaintiff ſaith, that he 


was poſſeſſed of thoſe Goods, =_ P. in Com. 
Hunt. and that F. S. there ſtole them from 


him, and by Covenant betwixt him and the 


Defendant, at P. in Com. H. he fold them to 


the Defendant, as he hath pleaded : The 
Iſſue was upon the Sale made by Covenant, Cc. 
And it was tried in the County of Hunt. and 
found for the Plaintift. And it was moved 


to be a Miſ-trial ; for it ought to have been 
dy a Jury of the County of Hertford, or at 


 leaft- 
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leaſt- wiſe by a Jury of both Counties: But it 
was adjudged to be well tried, becauſe the 
Sale is confeſſed, and the Iſſue is upon the 
Covenant alledged in Hertford, Cro. 3 Part, giz. 
In Debt upon a Bond in London, the De- Uſurious 
fendant pleaded an uſurious Contract in the —_— 
County of Warwick ; the Plaintiff replied, County 
that the Bond was made upon good Conſide- 
ration, abſque hoc that it was made for ſuch 
uſurious Contract: The Trial ſhall be in the 
County of Warwick ; for the Bond is confeſ- A Dures ſhall 
ſed, and the Uſury in Warwick is only in Que- be tried there, 
ſtion ; ſo if the Iſſue be, whether the Deed 2% where the 
were made by Dures, the Trial ſhall be where — ag 
the Dures, and not where the Deed is ſuppoſed _ 
to be made, Cro. 3 Part, 197 3 
Where Iſſue is taken upon a Surrender, it Surrender. 
| ſhall be tried where it was alledged to be 
done, and not where the Manor is, of which 
the Copyhold is holden, ib. f. 260. Br. tit. 
1 _— | 
In an Aſſumpſit laid at London, in Wards de Ward or 
| Cheap, the Venire was de Parochia de Arcubus in Hundred, no 
Warda de Cheap, whereas no Pariſh was men- good Jae. 
tioned before in the Count, and adjudged, 
that the Venire was ill laid in the Court, for a 
Venire facias may be of a Town, Pariſh, Ma- 
nor, or other Place known, but not of a Hun- 
dred or Ward, ib. and fo it is adjudged, ib. 
Cro. 1 Part, 165. for the Ward in a City, is 
but as the Hundred in a County. The Pariſh 
in London is in Lieu of a Vill, and the Ward of 
a Hundred, Roll. tit. Trial, 620, 621, 622. vide 
bie apres. 
Where the Viſne is laid to be at a City, City. 
in an Action brought in a ſuperior Court, or 
within the City, though it be both a City 
and County, the Venire facias may be de vici- 
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net. Ci vitatis, Latch 258. Though it hath 
been held not good, but that the Venire facias 
muſt be de Civitate, leaving out Vicinet. as you 
may read in Staundf. 155. Burt now the Caſe 
| Roll. 622, in Cro. 2 Part, 308. and Bulſtr. 1 Part, 129. 
623,  Ffay, that all Venire facias's are awarded de vi- 
cinet. Civitatis, which is intended as well 

So in all in- de Civitate it felf, as de wicineto infra Furif- 


ferior Courts, Jictionem of the City. And ſo it is de wicinet, 


Seyle 2. 


—_ or de wicinet. or de Civitate Coven- 
March 1:5. 


Eborum, Norwich, Sarum, Briſtol, Exon, 
2 all other Cities which are Counties in 
Londen, themſelves. In all Places beſides London, no 
mention is made of the Pariſh or Ward, 14 
493. But in London the Pariſh and Ward is 
mentioned, and therefore it was adjudged, 
Cro. 2 part, 150. That it was not good to 
alledge any Thing done in London generally ; 
but it muſt be in what Pariſh from which a 
Venire may be ; but where a Thing is laid in 


City. a City, in alta Wards there, and the Venire 
facias is from the City only, it is well, be- 
_ cauſe it ſhall be intended there be no more 


Wards in the ſame City, Cro. 3 Part, 282. 
In an Action againſt the Hundred upon the 
| Statute of Minton, &c. upon the Roll the Ve- 
nire facias is awarded of Bradley, quod eſt proxi- 
mum Hundredum, and the Venire facias is gene- 


rally of Bradley. This is well, becauſe by the 
Roll it appears that Bradley and the Hundred 


were all one, Roll. tit. Trial, 598. 


If a Thing be laid done, apud Briſtol, Vit 
in Wards Sanctæ Maria in Warda de Ratliff, 


and the Venire facias is de Warda de Ratliff, 


this 15 not good, ib. 619. 
Ward, But if it be alledged in a Ward in the City 


of Briſtol, &c. the Venue ſhall be of the Ward, 


not de Ci vitate. 
A Ve- 
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A Venire facias was awarded from T. and not De vicinet. 
de vicinet de T. and for this Cauſe reſolved to leſt out, ill. 
be ill, and not amendable, Cro. 2. Part, 399. 

Bro. tit. ven. fac. 8. 
If the Iſſue be ſi Rex conceſſit per literas pa- 


| rentes, the Trial ſhall be, as hath been ſaid, 


where the Land lies, and not where the Pa- 


tent was made, becauſe the Patent is of Re- 
cord; and if it be traverſed, it ſhall be tried 


by the Record, and therefore the Iſſue being Where the 
upon Non conceſſit, the Iſſue is not upon the Land lies. 
Patent; but where the Iſſue is upon Non con- 

ceſſit, or Non dimiſit, of a Thing which paſſeth 

by Deed, the Trial ſnall be where the Grant 

or Demiſe is alledged: But of a Feoffment, 

or Leaſe for Life pleaded, the Iſſue being 

Non feoffavit, or Non dimiſit, Livery ought to 

be made, and therefore the Trial ſhall be 


| where the Land lies, Cro. 2 Part, 376. 3 Part, 


269. | V 5 
Where the Offence is laid in the Count to where the 


de in one County, and the Juſtification in aRion is laid 


another County, and the Plaintiff replies, de in one Coun- 
in uria ſua propria, ®c. The Viſne ſhall be . and the 


where the Juſtification is alledged ; as, one —_— 


Example for all, to illuſtrate. In an Action the Trial ſhall 
upon the Caſe, for Words ſuppoſed to be ſpo- be where the · 


ken at Bridge-North, in the County of Salop, Juſtification - 


| the Defendant pleads, that he ſpake them as l. 


a Witneſs upon his Oath, upon an Iſſue tried 
at Chard in the County of Somerſet, The 


| Plaintiff replies, de ſon tort demeſne, & c. And 
therefore it was tried by a Venire facias of 


. ee, and Error thereof aſſigned, be- 


_ cauſe it ought to have been by a Viſne of Chard, 


where the Juſtificarion aroſe ; and it was held 
Clearly to be a Miſ-trial, and not aided by 
the Statute of Feofails ; wherefore the Judg- 
RT | ment 


_ got 
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ment was reverſed, Cro. 3 Part, 468, 261, 870, 
Moor 410. 
Replewin, taking two Horſes at ſuch a Place 


in Denford in Com. Northampton; the Defen- 


dant makes Conuſance as Bailiff to the Lord 
Mountague, of his Manor of S. which Manor 
is holden of the Honour of Glouceſter, and that 
the Place in which, Cc. is within the faid 
Honour, and alledges a Cuftom within the 


| ſaid Honour, on which Cuſtom the Parties 


moved after Verdict, for that the Venue was 

not ſo large as the Iſſue, which was the 
Honour, and of this Opinion was the whole 
Court of C. B. Paſch. 13 Car. 2. Hull verſus 


Honours. 


Siderfin 19,88, 


and an incorporeal Thing, from which no Ve. 
 Demeſnes, as the Honours of Grafton and 


<line that the Venue ſhould be de Corpore Comitat. 
Hob. 266, 249. But when the Court was af. 
ter moved for their Opinion, they bade them 
take a Venire facia at their Peril, and would 


were at Iſſue, and the Venire facias was from 


Denford the Place of taking, which was 


Benning. 


But the great Queſtion was, whence the 


Vnue ſhould ariſe in this Caſe; and by Bride- 


man Chief Juſtice, and Juſtice Hide, in no 
Caſe can a Venue ariſe from an Honour; and 


the Chief Juſtice ſaid, he had cauſed the Pro- 


thonotaries to ſearch for Precedents, and they 


could not find that ever a Venwe did ariſe from 


an Honour, which is a Bundle of Services, 


nue can come; and yet an Honour may have 


Hampton have, but Glouceſter not. | 
Chief Juſtice and Juſtice Hide ſeemed to in- 


give no Opinion. 


PLS „n * 


to perform Covenants in an Indenture, where- 


An Action of Debt was brought on 2 Bond 
by the Defendant had granted to the Fat. | 
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the Iſſue. 


Thief and foleft my ron The Defendant juſtij- 
ſies and ſays, the Plainriff ſtole the Iron in 
| Leiceſterſhire, and brought it into Warwickſhire, 
and therefore he ſpake the Words in Warwick- 
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Null. tit. Tryal, 598, 623. 
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tiff a Walk called Shrob-walk, in the Foreſt 
o in Com. Northampton, and covenant- 
ed for peaceable Enjoyment, &c. and he was 
ouſted per Earl of Northampton, who had Right, 
on which Right Iſſue was joined, and the Ve- 
nire facias was from Shrob-walk. 

Per Cur. It's not good, for it appears by the 
Record that Shrob-walk is not a Vill: But if 
the Obligation had been laid to be made at 


Sbrob- wall, the Venue ſhould ariſe from thence, 


as a Vill. Inter Stirt and Bales, Paſch. 19 Car. 2. 
B. R. 


ſhire. If the Plaintiff replies, de injuria ſus 


refers, for the Words are 


acknowledged, See 
When Part of the Matter to be inquired of, 


is in one County or Place, and Part in ano- 
ther, the Trial ſhall be there where the beſt 


Conuſance of the Matter may be. 


The Venue ſhall follow and be according to Out of what 
FOE County. 


propria abſque tali cauſa, the Jury ſhall come 
from Leiceſterſbire, to which the ahſque tali cauſa 


As in an Action upon the Caſe ; the Plain- From the 


of A. at S. and fold him at D. to the Plaintiff as 
his proper Horſe, and afterwards A. retook the 


perty was in him at the Sale, upon which Iſſue 


is joined, the Venue ſhall be de S. where the 


taking is ſuppoſed, for there the Property 


may be beſt known, which is only in Que- 
ſtion, 42 H. 8. See ſeveral Caſes in Roll. ib, * 


this Head. 


tiff declares that the Defendant took the Horſe Place beft 


knowne 


Horſe. If the Defendant plead that the Pro- 
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Where the If the Iſſue be whether IL. did ride from Lon. 
Counties can- n to York, and from i to London, five 
not Join. Times in fix Days, this may be tried by London 
only, although part of the Matter to be in- 

quired of was done in each County. 

In an Action of Battery in London, if the 

Defendant juſtifies in defence of his Poſſeſſion 

in D. in Eſſex, and the Plaintiff ſays, de ſon 

tort demeſn ſans tiel cauſe, this ought to be tried | 

by both Counties, if they might join, becauſe 

he may be found guilty at another Day, and 

therefore becauſe they may not join, this may 

be tried in Eſſex. Fr, 
Of Aſiſes in Confinio Com. fee 1 Inf. 154. 

In Caſe for Words in one County, if the | 

Defendant juſtify in another County, and the 

- Plaintiff reply de ſon tort demeſn, & c. although | 


the Counties ought to join, if they could, 


and the Juſtification is principally put in If 


Roll.tit. Trial, ſue, yet the Trial may be in either County, 


620. at the Election of the Plaintiff. 


join with there of Land in Midd. if the Defendant 
| ano. (erCoun» plead Not guilty, this may be tried in London; 
2 k. 3. becauſe the Counties cannot joyn, although | 
: the Fury ought to enquire of che Ejectment in 
Midd. and Fudgment affirmed in a Writ of | 

Error. See Roll. tit. Trial, 602. 1 


Two Counties may join although they be 


not neareſt, nay though twenty Counties be 
between them. Finch French. 59. 1 bf. 


= 
But if it be of a Leaſe at Icbford of Land in 


Bury in Suffolk, the Venue muſt be of Bury, not | 
r 1 
If the Iſſue be taken upon the Name or 
Wric is Condition of the Perſon, this ſhall be tried 

in the County where the Writ is 1 


Londen cannot In Ejectment in London, upon a Leaſe made = 
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4. 8. for this may be well known there. Roll. 
8 ib. 615. 
Where the Iſſue is to be tried upon a Point 
| which ſhall be tried by two Counties, and 
one cannot joyn with the other, this ſhall be 
tried where the Writ is brought. 21 E. 4.8. 
| But for this, ſee before where the Counties 
cannot joyn. 
In Debt in London, againſt F. S. of D. in Where in o- 
Eſſex, if the Defendant faith that he was at S. ther County 
in Eſſex, at the time of purchaſing the Writ, ___ 
and not at D. this ſhall be tried in Eſex, and ® =” 
not where the Writ is brought, for none can _ 
| know where he dwelt fo well as the County of 
Eſex. 12. H. 6.5. 
Vide many Caſes in Roll. ib. 6oF. Cc. about 
this matter. 
In an Action of the caſe againſt a Sheriff, Where the | 
upon an Eſcape in London, and the Arreſt laid — where 
| tobe in Southampton ; adjudged, that the Viſne the Arteſt 
ſhall be where the Eſcape was, becauſe that \ aun. 
is the ground of the Aon, and not where 
the Arreſt'was. Cro. 3 part, 271. 
Nota, In an Action of the Caſe for Deceit, Deceie. 
or upon an Eſcape, the Court will not change Eſcape, 
the Viſue out of the County where the Plantiff 
ſuppoſes the thing to be done. Siderfin 8. 
Nor in a Scandalum Maguatum, upon the Scondalum 
common Affidavit. ib. 185. Magnarum. 


Nor in Actions upon Penal E for 
muſt be brought in their proper Co = bs Laformations. 


287. 
Nor where as cauſe of Action is in two Two Coun. 
Counties, and the Plantiff laid his Action in tics. 
one of them. ib. 405. 
If the Plantiff wil be bound to give no 
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Evidence but what ariſes in the County, where 
he lays his Action, the Court will not change 
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the Venue, upon the common Affidavit, ib. 442. 
Counſellor at Law, his Venue ſhall not be 
altered, becauſe of his Attendance at the Court. 
Modern Rep. 84. 
In Debt upon an Obligation, Payment was 
pleaded, apud domum manſionalem Rectoriæ de 


M4uch-Hadam, and the Venire facias was de vici- 
neto de Much-Hadam, where it ought to have 


been de vicinet. Reſtoriæ de Much-Hadam ; but 


it was adjudged good, becauſe Much-Hadam 

is here intended a Vill. 3 Cro. 804. So you 

ſee that where a thing is alledged to be done 

*r-Zirie, At the Capital Houſe * of D. there the Venire 


ſhall be of D. for that is intended to be all one 
Cattle. with the Vill. But where it is at the Caſtle of 
Kall tit. Trial, Hertford, c. there the Venire facias, ſhall not 


61. | bedewicinetode Hertford, but de Caſtrode Hertford, 


for —_ Hertford is intended a diſtin& place 
by it 
. 239. Aw 256. 


Roll. 618. 


the Venire oughtto be of the Manor. Hob. 284. 


Cro. 2 


Arundel's Cale, li. 6. 14. 


The Venue cannot be of a Scite of a Manor. 


Roll. tit. Trial, 618. 


In the Common- Bench, in Treſpaſs, for taking 
away a Bag of Pepper. The Defendant juſti- 
fied as Servant of the Mayor and Commonal- 
ty of London, for Wharfage due to them by the 
Cuſtom of London, which the Plantiff refuſed to 
Pay. The Plantiff replied that the Comm | 
I | 


elf; and ſo of all Caſtles. Cro. 2 part, 
A Venire facias may be awarded of a Caſtle, 


Where the Iſſue is not parcel of the Manor 
Manor, If D. or the Cuſtom of a Manor is in queſtion, | 


part, 327. If the Manor be laid to be 
in a Vill, the Venire facias may be of the Manor 

Rell. tit. Tris! in the Vill, as de wicineto manerii de Stanſted- 

621. : Hall in Windham. Cro. 2 part. 405. Moor 581. | 
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did not extend to him, becauſe he was a Free- 
Man of the City, and ought not to pay 


| Wharfage, to which the Defendant rejoined, 


that the Cuſtom extended to him, as well 
as to Strangers; upon which Iſſue was joined. 
Reſolved, 1. That the Iſſue ſhould be tried 


per Pais, not by the Mouth of the Recorder, Recordes. 


becaule he certifies nothing but what the 

Mayor and Aldermen direct, who are concern- 

cd in the Cauſe. 

2. That the Venire facics ſhall not be award- _ : 

ed to the Sheriffs of London, or A4;ddlcſex, Where the 

becauſe the Trials there are by Free-Men. Sp ſhall be 
, 5 y the Coun. 

But it ſhall be to the County next adjoining, ty next ad. 

dix. to the Sheriff of Surrey. So where any joyning. 

City is concerned, the Venire fucias ſhall not be 

directed to the Officers of the City, but to 


the County next adjoining, Hob. 85. Style 
137. Moor 871. wide hic cap. 2. Sce Hardres 


Reports, f. 309. Good Learning concerning 
this matter. Ts Rs 5 
If the IiTue concern the Mayor and Com- 
monalty of a Town, the Array ſhall be made 
all of Foreigners. 31 Aſſiſe 19. vide Roll. tit. 
Trial, 597. | 
So if the Iſſue concern the Mayor and 


Commonalty, Cc. although they are not Par- 


ties, yet the Venire facius ſhall be directed to 


the Sheriff of the next County: 15. E. 4. 18. Information 


See Hardres Reports, f. 16. &c. Good for Seiſure. 
matter in an Information upon a Seizure in 
what place the /:/ne ſhall be, and the Entry and 
manner of quaſhing one Venire facias, and 
awarding a Venire facias de novo, Cc. 
Where a Man lends a Horle to another to * 7 
till his Land, and che Horſe dies withexceflive Po . Man 
Horſe in one place, and he is ſpoiled in another, Yiſne where he is 


11 
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Labour the Viſne, ſhall be from the Place where 
the exceflive Labour was, and not where the 
Delivery was; Aer 887. vide Hob. 188. Roll, 
tit. Trial 615. Paſch. 22 Car. 2. B. R. Horley 
verſus Putter. An Action of the Caſe was 
brought for miſuſing a Horſe, in Itinere; the 


Contract was laid at Swafham in Norfolk, and | 
the Riding to Petervorougy in Northamptonſhire, 


where the Horle died: It was tried in Norfolk ; 
and the Court ſcemed that it ought to have been 
tried in Northamptonſhire, where the Damage 


was done, and not where the Contract was 
made, but it was aided by the Statue of Feo- | 
| fails, 17 Car. 2 cap. 17. (after Verdict) that 


| Statute being then in Force. 


Promiſe in Where a Promile is laid in one Place, and the 
one Place, and Breach in another, the Viſne muſt be accord- | 


Breachin jpg to the Event of the Iſſue, whether it be ta- 
another. 


| Fifue guided ken upon the Promiſe or Breach. But if no Place 
by the Iſlue. be alledged for the Breach, and Iſſue be taken 
upon it, the Viſne muſt be from the Place of 

Modern Rep. the Promiſe, which ſhall be intended right, 
36, 37» where the contrary appears not. See Godbolt 274. 


Euſter 39 Elix. In the King's Bench, Treſpals, 


Aſſault and Battery, in Wilts, continuing the 


Aſſault in Mizddle{cx, and adjudged that the 
| Furors ſhall come out of both Counties. Moor 
738. HS 


Mimome. The Name of a Manor, or Land, or other 


local Thing hall be tried where it lies, be- 


cauſe it is local; but the Name or Addition of 
a2 Perſon, ſhall be tried where the Action is 
brought, becauſe this is tranſitory. Bro. tit. 


Viſne, 7. lib. 6. 65. 5 | 1 
In Covenant upon an Indenture of Demiſe 
of the Rectory of Stoken-Church in the County 


| Where the of Oxford, That the Defendant bad good Power 
. Land lies. and Authority to demiſe : The Indenture was 


alledged 
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alledged to be made at London, and the Venire 


fucias was awarded to the Sheriff of Oxcn, and 


this being afligned for Error, Judgment was 
affirmed, and this adjudged to be good. Moor 


710. Becauſe the Rectory was is Comitat. 


Oxon. vide page 47 

In Debt upon an Obligation in one County Where the 
to perform Covenants in a Leaſe, and the Land lies, 
Land and Payments were in another County 7 I 
the Trial ſhall be where the Land and Pay-“ — 
ments are. 44 E. 3. 42. „„ 

In Debt upon a Leaſe in one County, and 
the Payment of the Rent upon the Leaſe li- 
mited there alſo, but the Land was in another 
County, and the Payment upon the Land; 
this ſhall be tried where the Land and Pay- 


ment was, far he was bound to pay this there 
upon the Diltre!s. ib. 


But the Trial ſhould have been where the 


Wric was brought, it the Payment had not 


been alledged ro be where the Land was. 


ibid. ; 


If Debt be brought for Rent upon a J eaſe Where the 
for Years, and the Action is brought where Land and 


the Land is, but the Deed of the Leaſe bears Writ, &. 


date in another County, the Trial ſhall be 


| Where the Land and Writ is brought. 44. E. 


3- 8 The Iſſue being whether the Leſſor had 
a conditional Eſtate or not, and ſo a lawful 
Eviction. 


If the Iſſue be in an Aſſiſe, whether the Where the 


Tenant be the eldeſt Son of J. S. and his Land lies, and 
Birth is alledged in another County, yet this e not. 


ſhall be tried where the Land is. 46. A. 5. 


If an Infant bring an Aſſiſe, and a Releaſe 
of his Anceſtor is pleaded againſt him, dated 
in another County, this muſt be tried where 
the Releaſe is dated, and not by the . 

2 = eng 
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although the Plantiff be an Infant, and the 
Circumſtances are to be enquired. 21 E. 3. 20. 
See Roll. ib. 611. 
Where from In Cate, if the Plaintiff declare upon a Truſt 
two places in at D. and of a Wrong at S. Upon not guilty, 
joe Hoy waa if it app-ac the Truſt is not material, the Venue 
"or yi, hall only come from S. and not from both 
cap. 10. Places, one not being material. 

255 In Caſe, for ſtopping a Way from ſuch a 
Place to ſuch a Place, and that the Obſtructi- 
on was at P. Upon not guilty, the Venue ſhall 
not come from D. only, tor all the Way is put 
in Iſſue. 

The Yenire as If the Nar. be mud A. in Con. B. and the Venire 


 Jrgeasthe is Je Vill. C paroch, de A. tis ill. Tv. 104. 
N ro 2 b 585 
: J. 2 ' ER * 0 ö . 
we Vith.. When the Henne mall be from two V ils, 


2 Cro. 599. Nlv. 26, 182, 187. 


in Treſpals in one Vill, and a Releaſe plea- 


ded in another Vill, within the ſame County, 
upon no eſt f. um, this ſhall be tried per 


ambidlenx. Roll. ib. 624. Vide hic ante. See Rall. 


9. 615. many Caſes about this. 
De Corpor: Where the Venue cannot be from: a vin, 
Conn. Hamlet or lien cenus, there it may be de Corpore 
Comitatus, for if it might not be ſo, the Cauſe 
could not be tricd. 
A lieu conus is a Caſtle, Manor or other no- 
torious Place well known, and generally ta- 


ken Notice of by thoſe who dwell about it, 
and not a Cloſe or Paſture of Ground, or 


fuch like Place of no Repute. 


A Cuſtom of a County i is to be tried de Cor- ; 
pere Comitatree, for the Cuſtom runs through | 


the whole County. 


Pariſh, Where the Pariſh is named by Way of De- 
notation, or Explanation of the Place, where 
the Fact i is alledged to be done, as at the ri F 


kms © O © = is ww —B Y wc. 6% todd 
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Bulſtr. 1 Part, 60, 61. 
already heard that the Ie ſhall be from 


Grays-Inn Hall, or Lincolu's- Inn Hall, &c. in Ians of Court. 


brought upon the Privity of the Contract, b 
the Leſſor, as againſt the Leſſee, or his Exe- Ihere not. 
cutors, for Arrearages due in the Life-time of ß 
the Teſtator, the Viſne may be laid in any 
Place; but where the Action is brought upon 
the Privity in Eſtate, as againſt the Aſſignee 
of the Leſſee, or his Executors, for Rent due 
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riſh-Church of H uk-huckncl, there the Fenire 
facias ſhall be of the Town, not of the Pariſh, 


If the Fact be alledged in Ring. reet, in the Town. 
Pariſh of St. Margaret in Com. Midd. you have 


King-ſtreet, becauſe it is intended to be a 
Town; but where it 15 alledged to be done at 


Holborn, the Viſue ſhall be from Holborn, which 
is the Town; for as Te{verton ſaid, it was ne- 
ver heard of any Yenire facias to be had of any 
of the Inns of Court, Bulf. 2 Part, 120. eſpe- Not from 
cially of the Hill, becauſe it cannot be of a Houle or 
Houſe, much leſs of a Hall. Hall. 
In Ejectment upon a Demiſe made at Den- 
bam, of Lands in Parochia de Denham præ dict“. 


The Viſne may be of Denham, or of the Pa- 


riſh of Denham, becauſe Denham and Parochia 


de Denham preditt. are all one by Intendment 


of Law, Bulſtr. 2 Part, 209. Moor 709. Hob. 6. 


But when it appears by the Record, or is in- 


tended that the Pariſh is more ſpacious than Pariſh, 


the Town, as the Caſe in Moor 837. where in 


Ejectment the Leaſe was alledged to be made 

at Bredon of Tithes in V. and V. Hamlets 

within the Pariſh of Bredon, there the Venire 

facias muſt not be of Bredon, but of the Pariſh, 

becauſe it appears, that the Pariſh extends fur- 

ther than the Town, Hob. 326. he 
Where an Action of Debt for Rent is For Rene 

y where the] 
Land lies, and 


13 alter 
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Debt for Rent 
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after the Teſtator's Death, the Vſue muſt be 
where the Lands lie. Latch miſ printed, 197, 


262, 271. v. Ii. 3 24. 


And fo it was adjudged in the Caſe of Hull 


and Arnold, 1656. B. R. And it was farther 


adjudged there, the Caſe being of a Leale 
made at London, of Lands in Monmouthſhire, 
rendring Rent payable at the Old Exchange, 


for which an Action is brought by the Heir. 


If there had been no Place of Payment, the 
Heir muſt have brought his Action where his 
Lands lic, but the Place of Payment being 
in another County, he has his Election, as 
on a Leaſe for Years of Lands in two Coun- 
A ST 825 
Walker's Caſe, in Debt upon a Leaſe of 


of Land in Land in another County, Nihil debet ſhall be 


another 


tried where the Action is brought, Bro tit. 


Viſne, 119. Vide Page 93. 


In Reple vin brought by Strede againſt Hartly, 


for taking a Diſtreſs at Bailon, the Defen- 


dant made Conuſance as Bailiff, becauſe that 
locm in quo, Cc. was holden of V. H. as of 

his Manor of Baildon, and upon Iſſue, hors de 
| fon fee, the Venire facias was de vicineto de Bail- 


don; and upon Motion that the Venire facias 
ought to have been, as well from the Manor 


as the Town, the Court adjudged it to be 


well enough, for that the Court ſhall not in- 
tend the Manor was larger than the Town, 


| becauſe it doth not appear fo to be, though 
poſſibly it might, as like the Caſe of Town 
and Pariſh, Hob. 305 326. | „ 


Piſne next ad- If the Sheriff return that there are no Free- 


joining, ia holders of that Viſue, or if the Viſne be where 
what Caſes. the | 


Cinque Ports, Ports 


King's Writ runs not, as in the Cinque 
„Cc. or in a Place where the Men are 
Privil ged from ſerving on Juries out of that 
| | Place, 


. th OA mw. wo © mn Aa 


| 


Ch. 8. from whence the Jury ſhall come. 


Place, as the Iſle of E!y, &c. the Plaintiff 
may pray a Venire facias of the Viſne next ad- 
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joining: And if the Vſne be in Wales, (ou Brief Wales. 


le Roy ne curt) the Venire facias ſhall be direct- 
ed to the Sheriff of the next Engliſh County, 
to cauſe the Jury to come de propinquiori Viſne 
of his County, to the Viſne in Wales adjoin- 
ing; for the Court ſhall not be ouſted of the 
Plea, Fitz. Abridg. tit Viſne, 8 Furiſdict. 24. 
In an Action againſt a Hundred, the V- 
nire facias may come from the next Hundred 
generally. — = 

In Treſpaſs, if the Defendant plead Not 
guilty to part, and to the Reſidue a Plea, 
which — the Trial of that to be by a Jury 


de Prochein Hundred. The Venire ſhall be award- 


ed al Prochein Hundred for both Iſſues, becauſe 


In an Appeal of Murder committed in the 
Cinque Ports, although the King be concerned, 
yet becauſe this is betwixt common Perſons, 
the Venire facias ſhall be to the next adjoining 
Vill. Bi 3 | 
If the Iſſue be joined of Matter in Trelznd, 
this ſ1all be tried by a Jury of the next Coun- 
ty in England. Ibid. © 

If the Iſſue be to be tried by the Venue of a 
Manor, and the Plaintiff ſuggeſts that he is 


Lord of the Hundred in which the Manor is, 


and that all within the Hundred are within 
his Diſtreſs, if the Defendant acknowledge 


this, the Venue ſhall not be de Corpore Comita- 
tas, but of the next Hundred, for if it ſhould 


| be de Corpore Comitatiu, this ſhould be tried by 

the Tenants of the Aanor, Roll. ib. 667. 
If the Viſue is in ſome Part miſ-awarded, or 
ſued out of more * or fewer than it ought 
14 — 


there ought not to be two Venire facias's in one 
Action. Vide Roll. tit. Trial, 596. 


Ireland 


Prochein Hun- 


Viſue miſ- 
awarded in 
Part. 
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to be, fo as ſome Place be right named, this 


is aided by the Statute of Feofails, which hath 


ended the Differences in many Caſes report- 


Infancy, 
where the 


Land lies. 


May be out 
of a wrong 
Place by Con- 
ſent. 


ed in our Books, concerning this Point ; 
wherefore I purpoſely omit them. 

Error, for that the Judgment was given by 
Default againſt the Defendant, being an In- 
fant, upon Iſſue, that he was of full Age: Ad- 
judged, That the Trial ſhould be in Norfolk 
where the Land was, and not in Middleſex, 
where the Action was brought, Cro. 3 Part, 
818. 


If the Viſne cometh from a wrong Place, 


yet if it be per aſſenſum partium, and ſo entred 


of Record, ir ſhall ſtand; for Omnis Conſenſus 


tollit errorem, 1 Inſt. 125. | 
Where the Iſſue is local the Viſne cannot be 
changed by Conſent, Siderfin 339- : 


Holmes verſus Saunders, Hill. 22, 23 Car. 2. 


B. R. Error to reverſe a Judgment = in 
0 


the King's Bench in Ireland, in Debt for Rent 
brought by the Aſſignees of a Reverſion; the 


Plaintiff declared of a Leaſe of Land in ſuch 
a Pariſh in the Suburbs of Dublin; on Nil de- 


bet pleaded, the Venire facias was from the 


{aid Pariſh, in Civitate Dublin, and Judgment 


there pur Plaintift; it was aſſigned for Error, 


becauſe the Land lies in the Suburbs of the 


Per Cur. It is all one, for the Suburbs are 
always within the Franchiſe of the City, as 


City, and the Venire facias was from a Pariſh 
m ac Cy. © 


Fleet-ſtreet is within the Suburbs of Londo 


n, but 
the Strand not, though ſo reputed. _ | 


Note, It was adjudged Error in an inferior 
Court, that the Venire facias was awarded ſe- 


rundum conſuetudinem Curie, Which ought to be 


by 
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| per Curiam. Reader verſus Moore. Mich. 1650. 
KM - 
By the Statute of 16 & 17 Car. 2. After 
Verdict, Judgment ſhall not be ſtayed or re- 
verſed, for that there is no right Venue, ſo as 
the Cauſe were tried by a Jury of the proper 
County or Place where the Action 1s laid. This 
Act doth not extend to Appeals, Indictments 
of Felony, Cc. nor to Actions upon penal 
Statutes, other than concerning Cuſtoms and 
| Subſidies, Cc. 
Earl of Shaftsbury verſus Graham, & al. Vue allowed 
B. R. Refolvd, That the Court had Power where a Peer 
to alter the Venue, in Caſe of a Peer; eſpe- Party. 
cially if there be no likelihood of an indiffe- 
rent Trial in the Place where the Action is 
laid, 1 Vent. 364. 5 | 
Every Venire out of the Courts of Record Nute to be 
at Weſtminſter, ſhall be awarded of the Body awarded, de 
of the County, where the Iflue is triable : e c. 
Provided that this Clauſe ſhall not extend to 
Appeals of Felony or Murder, or to any In- 
dictment or Preſentment, of Treaſon, Felo- 
ny, or Murder; or to any Proceſs on any of 
them; or to any Writ, Bill, or Information 
on any penal Statute, 4 & 5 A. cap. 16. 


Ar. 
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Challenges. OV have already ſeen of what Viſne the 


Calumnater . 


Of Challenges to the Array, &c. Ch. 9. 


————— 


CHAP. IX. 
Of C hallenges to the Array, &c. 
Jury ought to be: The next Thing to 


be conſidered is concerning Challenges. 
Challenge is a Word common, as well to 


the Engliſh as to the French, and ſometimes ſig- 
niſieth to claim, and the Latin word is Vindi- 


care; ſometimes in reſpect of Revenge, to 
challenge into the Field, and then it is called 


in Latin, vindicare or provocare; ſometimes in 
reſpect of Partiality or Inſufficiency, to chal- 


lenge in Court, Perſons returned on a Jury. 
And ſeeing there is no proper Latin Word to 


ſignify this particular Kind of Challenge, they 
have fra:ned a Word anciently written Cha- 


lumniare, and Columpniare, and Calumpniare,and 


now written Calumniare, and hath no Affinity 


with tiie Verb Calumnier, or Calumnia, which 


is derived of that, for that is of a quite other 


Senſe, ſignifying a falſe Accuſer; and in that 


Senſe Bracton uſeth Calumniator, to be a falſe 
Accuſer: But it is derived of the old Word 
Caloir or Chaloir, which in one Signification is 


to care for or foreſee. And for that to chal- 


lenge Jurors, is the Mean to care for or fore- 


ſee, that an indifferent Trial be had, it is cal- 


led Calumniare, to challenge, that is, to ex- 


_ cept againſt them that are returned to be Ju- 


rors. and this is its proper Signification : But 
ſometimes a Summons, Summonitio, is ſaid to be 
Calumniata, and a Count to be challenged, 

N . but 
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but this is improperly. And fora'much as 
Mens Lives, Fames, Lands and Goods, are 
to be tried by Jurors, it is moſt neceſſary that 
they be Omn; exciptione mejores, and theretore 
I will handie this Martrer more largely. 


A Challenge to the Jurors is two-told, either Challenge is 
to the Array, or to the Polls: To the Array 'wo-fold. 


of the principal Panel, and to the Array of 


the Tales. And herein ycu ſhall underſtand 
that the Jurors Names are ranked in the Pa- TotheArray, 


nel, one under another, which order or rank- 
ing the Jury, is called the Array, and the 
Verb, to array the Jury, and fo we lay in 


common Speech, B.tta:l Array, for the O der Array. 


of the Battail. And this Array we cail Arrai- 
mentum, to make the Array, Arraicre, deri- 


ved of the French word -rroter; ſo as to cha!- 


lenge the Acray of the Panel, is at onc-: :9 
challenge or except againſt all the Pe, ſotis fo 


arrayed or impanciled, in teſpect of the Par- 
tiality or Default of the Sheriff, Coroner, or 
other Officer that made the Retuen. 
And it is to be known, that tnere 15 a hin P. iccipal 
cipal Cauſe of Challenge to the Array 4:1] a Challenges. 


Challenge to the Favour; pi incipal in ceip-& 
of Partiality; as fir{t, It the Sheriff or other 
Officers be of Kindred or At yicy to the 
Plaintiff or Defendant, if the Aſſinity con- 
tinue. Secondly, If any one or more of che 
Jury be returned at the Denomination of the 
Party, Plaintiff or Defendant, the whole Ar- 
ray ſhall be quaſhed. So it is if the Sheriff 
return any one, that he be more favourable _ 
to the one than to the other. ail ch Array 
ſhall be quaſned. Thirdly, If the Plain tiff or 
Defendant have an Action of Battery againſt 
the Sheriff, or the Sheriff againſt ciche: Par- 
ty, this is a good Cauſe of Challenge. * 
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the Plaintiff or Defendant have an Action of 
Debt againſt the Sheriff; (but otherwiſe it is, 
if the Sheriff have an Action of Debt againſt 
either Party) or if the Sheriff have Parcel of 
the Land depending upon the ſame Title, or 


if the Sheriff or his Bailiff which returned 


the Jury, be under the Diſtreſs of either Par- 
ty; or if the Sheriff or his Bailiff be either of 
Counſel, Attorney, Officer in Fee, or of 


Robes, or Servant of either Party, Goſſip, 


or Arbitrator in the ſame Matter, and treated 
thereof. And where a Subject may challenge 


che Array for Unindifferency, there the King 
being a Party, may alſo challenge for the 
ſame Cauſe, as for Kindred, or that he hath 


part of the Land, or the like; and where the 


Array ſhall be challenged againſt the King, 


you ſhall read in our Books. 


In ͤEjectment, the Plaintiff ſuggeſteth that | 


his Leſſor, the Sheriff and Coroners, were 


Tenants to a Dean and Chapter, whoſe In- 
tereſt was concerned, and prayed the Venire 
| facias to Elifors, and had it, being confeſſed 


by the Defendant, and the Court took it a 


principal Challenge, vide Hut. 24. Moor 470. 


Roll. Rep. 328. Duncomb and Ingleby. Trin. 


15 Car. 2. B. R. 


A Prayer to Eliſors in Trials at Bar may be 
at the Suit of the Defendant or Plaintiff, but 
in Niſi prius at the Prayer of the Plaintiff on- 
ly; and per Cur. It is a principal Challenge 


that the Plaintiff's Leſſor is Sheriff or Kin- 
dred, and if the Plaintiff doth not pray, &c. 
the Defendant may challenge the Array at the 


Aſſizes, Lord Brooke's Caſe, Trin. 1657. B. R. 
Tis a good Challenge to the Array, that 


the Array is made and returned by two Co- 
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roners only, when there are four in the 
County, and that the Writ is returned by one 
of the Sheriffs of London only. So if a Bai- 
liff return them that are out of his Franchiſe, 
or if an Array be to be of Perſons out of a 
Franchiſe and Guildable, and the Bailiff re- 
turn them, for the Sheriff ought to make it; 
and that ſome of the Panel were returned 
by the Bailiff of a Franchiſe, where the 
whole Panel is returned as Array by the She- 
riff, this is a good Challenge to the Array, 
for otherwiſe the Parties would loſe their 
| Challenge to the Array made by the Bailiff, 
| Ro. tht. Todad, 636... © | 
If the Defendant ſue the Writ of Habeas By what Per» 
Corpus by Proviſo, at the Return, the Plaintiff fon. 
may challenge the Array for Kindred be- 
tween the Defendant and the Sheriff, D. 
15 El. 319. 13. 55 5 
D. 15 El. 319. The Array was quaſhed al- What Con- 
though the Sheriff was the Neufe in Deſcent, ſanguinity is 
and the Tenant in the ſeventh Deſcent from lumeient. 
the Anceſtor of whom both deſcended, Couſin 
to the Party's Wife, although herſelf no Party. 
So if the Wife be dead, if Iſſue be alive, 
| theſe are good Challenges to the Array. 
Alliance to one Party is a good Challenge. For Aﬀaniry, 
If the Sheriff be allied at the making of the At what 
Panel, and be dead at the Challenge, yet this Time. 
is a good Challenge. *Tis no Challenge that 
the Sheriff became of Kin after making the 
6 | : 
Iiis no Challenge to the Array if all the 
Jurors be of Affinity. . 
It may be after a Tales prayed, for no Chal- 
lenge can be until the Jury is full. If the 
Suggeſtion of Coutinage to have the Venire fa- 
c6;as to the Coroners, be denied, and the Ve- 
| mire 
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nire factas is awarded to the Sheriff, the fame 
Challenge ſhall not be allowed to the Array, 
but any other Cauſe may be alledged, than 
what was before denied. _ 
Favourably made by the Sheriff or his Bai- 
liff, or the Bailiff of a Franchiſe, is a good 
Challenge. That the Sheriff is within the 
Diſtreſs of a Party, or Servant to the Plain- 
tiff, of the Robes of the Plaintiff, was Arbi- 


trator for a Party, is Procurator and Main- 
tainer of a Party: That the Sheriff purchaſed 


part of the Land in queſtion : That the Panel 
was made by the Bailiff of the Franchiſe of 


the other Party: Theſe are good Challenges | 


to the Array. 5 
Tis no principal Challenge that one Party 


is Tenant or Servant to the Sheriff, but it is a 
good Challenge for Favour. 4 
It is a good Challenge to the Array, | 
That the Sheriff made the Array, or put a a 
Juror into the Panel at the Denomination | 
of any of the Parties in Favour to them, or | 
of cheir Servants, or of one intereſted, or of 
a Maintainer, or of the Counſel, or of a Pro- 


Curator. 


Not if Strangers by the Sheriff's Leave | 
make the Panel, or it be made at the Requeſt 


of both Parties. 


Tis a good Challenge to the Array, that 
one of the Parties has brought an Action of 
Debt againſt the Officer that returns that Pa- 
nel, or that chere is a Difference betwixt the 
Officer and the Party, that the Officer killed 
this Servant. 8 3e SS. 
But not that the Officer has Debt againſt 
the Party, for he may demand his Debt with- 


| 
The 


out Malice. 


as waa ho 


de. that the Sheriff was Couſin to the Plain- pleaded. 
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The Challenge ought to be quod tempore How, and in 
Panneli prædict Arraiati, the Sheriff was Cou- co 
ſin to the Wife of the Defendant, Cc. not i, f heme 

e. 
afterwards, nor before, unleſs you aver that 


ſhe was alive, or had Iſſue at the making the 


Panel. 


If the Challenge be taken for Couſinage, it 


ought to be ſhewn coment Couſin, but in ſuch 


a Challenge to be a juror, tis not neceſſary 
to ſhew coment Couſin. 


"The Mancr and Conveyance of the Cou- What Coun. 


ſinage alledged in a Challenge, is not tra- terplea of a 
verſable. You may traverſe the Couſinage Challenge is 


prout without modo & forma. If the Challenge good 1 — 


tiff, or within his Diſtreſs; tis no Counterplea 
to ſay he is likewiſe of Kin to the Defendant, 


or within his Diſtreſs alſo. 


Where the King is Party to the Iſſue, no Where the 


Challenge ſhall be to the Array for Favour, King is Party 


38 Aff 19. 
Otherwiſe if the Sheriff be Vadelect of the 


King's Crown, or ſuch menial Servant. 


It ic be preſented that J. S. hath made a 


Nuſance to London and le gents, tis no Chal- 


lenge to the Array, to ſay the Sheriff of Mid- 


dleſex is deputed and removeable by tie Com- 


monalty of London, becauſe this is the Suit of 
the King. : = 
The? King may make his Challenge, that 


the Sheriff is within the Parry's Diſtreſs, 


although every Subject owes greater Favour 


and Obedience to the King, by reaſon of his 
Allegiance, than to any Lord by reaſon of 


Tenure. „ 
In a Writ of Right, or any other Writ, a What Perſons 


| Bacon of the Realm may excuſe himſelf. 4 — 


4 
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| Where there 
muſt be a 


Knight re- 


turned of the 


Jury. 


Note, This : 
Challenge 


by the Peer, 


bur nor 3... the Array ſhall be quaſhed againſt all. So in | 


ey, whois not an Attaint, there ought to be a Knight return- | 
a Peer, for it ed to the Jury. 20 


is only the 


Ptivilege of a Peer, Modern „ 226, 4. Vo. 75 7414 ns 
„ 


„„ 0 


Where the 
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In a. Writ of Right, the Inqueſt ought to 
be all Knights. A Banneret may be impanel- 


led in this Writ; ſo may a Serjeant, if there 


be not Chivalers covenable. | 
In an Attaint upon a Recovery by falſe Ver- 
dict in an Aſſize, ſome Knights ought to be 


returned; and if there be not any in the Hun- 


dred where the Land lies, they ſhall be return- 
ed out of the County. 


By Default of the Sheriff, as when the Ar- 


ray of a Panel is returned by a Bailiff of a 


Franchiſe, and the Sheriff return it as of him- | 


felf, this ſhall be quaſhed, becauſe the Party 


ſhall loſe his Challenges. But if a Sheriff re- 
turn a Jury within a Liberty, this is good, and | 


the Lord of the Franchile is driven to his Re- 
_y againſt him. 
Tf 


a Peer of the Realm, or Lord of Par- | 


liament be Demandant or Plaintiff, Tenant 
or Defendant, there muſt a Knight be re- 


turned of his Jury, be he Lord Spiritual or 


Temporal, or elſe the Array may be quaſhed : 


But if he be returned, although he appear 
not, yet the Jury may be taken of the Reſidue. | 
may be taken And if others be joined with the Lord of Par- 


liament, yet if there be no Knight returned, 


. 450794 - 24 , 
If two Peers ſue as Gentlemen, and admit 


themſelves ſo in Pleading; tis no Challenge 
to ſay, no Knight is returned; for the Sheriff 


is in no Fault. CHE, 


"EE And when the King is Party, as in Tra- | 
King is Party. verſe of an Office, he that traverſeth a. | 
| = ch » | 


2 
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challenge the Array, as hereafter in this Sec- 
tion ſhall appear, and ſo it is in caſe of Life: 
And likewiſe the King may challenge the Ar- 
ray, and this ſhall be tried by Tryors, ac- 
cording to the uſual Courſe. The Array chal- 
lenged on both Sides ſhall be quaſhed. 

And if two Eſtrangers make a Panel, and 
not in a favourable Manner for the one Party 
or the other, and the Sheriff returns the ſame, 


the Array was challenged for this Cauſe, and 
adjudged good. 3 


If the Bailiff of a Liberty return any out of 
his Franchiſe, the Array ſhall be quaſhed, as 


an Array returned by one that hath no Fran- 

chiſe ſhall be quaſhed. 
Challenge to the Array for Favour: He Challenge eo 

that raketh this, muſt ſhew in certain the the Favour. 


Name of him that made ic, and in whoſe 
Time, and all in Certainty: This kind of 
Challenge being no principal Challenge, 


mult be left to the Diſcretion and Conſcience 


of the Triors; as if the Plaintiff or Defen- 


dant be Tenant to the Sheriff, this is no prin- 
cipal Challenge, for the Lord is in no Danger 


of his Tenant; but e converſo it is a principal 


Challenge; but in the other he may challenge 


for Favour, and leave it to Trial. So Affini- 


ty between the Son of the Sheriff, and the 
Daughter of the Party, or e converſo, or the 


like, is no principal Challenge, but to the 
Favour ; but if the Sheriff marry the Daugh- 


ter of either Party, or e converſo, this (as hath 
deen ſaid) is a principal Challenge, or the 
like. But where the King is Party, one ſhall For the King. 


not challenge the Array for Favour, &c. be- 
cauſe in reſpect of his Allegiance, he ought 


to favour the King more. But if the Sheriff 
be a Vadelect of the Crown, or other menial 


K Set- 
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To the Array. 


To the Polls. 


ptory 
Challenge. 
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Servant of the King, there the Challenge is 
good, and likewiſe the King may challenge 
the Array for Favour. 

Nete, Upon that which hath been faid it 
appeareth, chat the Challenge to the Array, 
is in reſpect of the Cauſe of Unindifferency, 
or Default of the Sheriff or other Officer that 
made the Return, and not in reſpect of the 
Perſons returned, where there is no Unindif- 
ference or Default in the Sheriff. Cc. for if 
the Challenge to the Array be found againſt 
the Party that takes it, yet he ſhall have his 
particular Challenge to the Polls. 

In ſome Caſes a Challenge may be had to 
the Polls, and in ſome Caſes not at all. 
Challenge to the Polls is a Challenge to the 
particular Perſons, and theſe be of four 


kinds, that is to ſay, Peremptory, Principal, 


which induce Favour, and for Default of 
PF ——© ; 
Peremptory, this is ſo called, becauſe he 
may challenge peremptorily upon his own 
Diſlike, without ſhewing of any Cauſe, and 
this only is in caſe of Treaſon or Felony, in 


favorem vitæ; and by the Common Law, the 


Prifoner upon an Indictment or Appeal, might 


challenge thirty-five, which was under the 


Number of three Juries ; but now by the Sta- 
tute of 22 H. 8. the Number is reduced to 
twenty in Petit Treaſon, Murder and Felony ; 
and in Caſe of High Treaſon, and Miſpri- 
ſion of High Treaſon, it was taken away by 
the Statute of 32 H. 8. But now by the Sta- 
tute of 1 & 2 Phil. & Mar. the Common 
Law is revived for any Treaſon, the Priſoner 
ſhall have his Challenge to the Number of 


thirty-five, and ſo it hath been reſolved by the 
Juſtices, upon Conference between them in 


the 
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the Caſe of Sir Halter Rajeigh and George 
Brocks : But all this is to be underſtood when 
any Subject that is not a Peer of the Realm, 
is arraigned for Treaſon or Felony. But if he 
be a Lord of Parliament, and a Peer of the 
Realm, and is to be tried by his Peers, he 
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ſhall not challenge any of his Peers at all; for No Challenge 
they are not ſworn as other Jurors be, but find of Peers. 


the Party Guilty or Not guilty, upon their 
Faith or Allegiance to the King, and they 
are Judges of the Fact, and every of them 
doth ſeparately gire his Judgment, beginning 
at the loweſt. But a Subject under the De- 
gree of Nobility, may, in caſe of Treaſon or 

Felony, challenge for juſt Cauſe, as many as 
he can, as ſhall be faid hereafter. In an Appeal 
of Death againſt divers, they plead Not guil- 
ty, and one joint Venire facias is awarded; if 
one challenge peremptorily, he ſhall be drawn 


againſt all; otherwife it is of ſeveral Venire fac. 
Note, That at the Common Law, before The King's 
the Statute of 33 E. 1. the King might have Challenge re. 


challenged peremprorily withour ſhewing fir 


Caufe, but only that they were not good for 
the King, and without being limited to any 


Number; but this was miſchievous to the Sub- 


ject, tending to infinite Delays and Danger. 
And therefore it is enacted, Quod de cætero lice 
pro Domino Rege dicatur quod juratores, Oc. nen 
funt boni pro Rege; non pr pter hoc remaneant In- 
quiſitiones, Ofc. {ed aſhignent cauſam calumniæ ſue, 
Ct. whereby the King is now reſtrained. 


Principal, fo called, becauſe, if it be found Principal 


true, ir ſtandeth ſufficient of it ſelf without Chalfenge 
leaving any Thing to the Conſcience or 
Diſcretion of the Triors. Of a principal 


Cauſe of Challenge to the Array, we have 
fome what — 5 * it followeth * 
| 15 1 ks 


to | 


„ od 
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like Brevity, to ſpeak of principal Challenges 


ſuch Matter which proves evident Favour or 


to the Polls, (that is) feverally to the Perſons 
returned. 


A principal Challenge is nothing elſe but 


Enmity in the Juror; and therefore it be- 


To the Polls. 


longeth co the Juſtices ro draw the Juror, and 
not to leave the Deciſion to Triors, 21 E. 4. 


8 


Principal Challenges to the Polls may be 
reduced to four Heads; Firſt, Prepter honoris 
reſpectum, for reſpect of Honour. Secondly, 
Prepter Defrctum, tor Want or Default. Third- 
ly, Propter Affectum, for Affection or Partiali- 
ty. Fourthly, Propter Delictum, for Crime or 


Delict. 


Principal 


Firſt, Propter Honoris reſpectum As any Peer 


Challenges to of the Realm, or Lord of Parliament, as a 


the Polls. 
Propter honoris 
Ld] ſpectum. 


A Peer may 
challenge 
himſclf. 


Baron, Viſcount, Earl, Marqueſs, and Duke ; 


for theſe in Reſpect of Honour and Nobility, 


are not to be ſworn on Juries; and if neither 
Party will challenge him, he may challenge 
himſelf; for by Magna Charta it is provided, 


Lud nee ſuper eum ibimus, nec ſuper eum mittemus, 


niſi per legale judicium parium ſuorum, aut per 


legem terræ. Now the Common Law hath di- 


Peer $ and 
Commons. 


vided all the Subjects into Lords of Parlia- 
ment, and into the Commons of the Realm. 
The Peers of the Realm are divided into 


Barons, Viſcounts, Earls, Marqueſſes and 


Dukes; the Commons are divided into 
Knights, Eſquires, Gentlemen, Citizens, Y eo- 


men and Burgeſſes: And in Judgment of | 


Law any of the ſaid Degrees of Nobility are 


Peers to another: As if an Earl, Marqueſs 


or Duke be to be tried for Treaſon or Fe- 


lony ; a Baron, or any other Degree of No- 
| bility, 
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bility, is his Peer. In like manner a Knight, 
Eſquire, Cc. ſhall be tried per Paris, and that 
is by any of the Commons, as Gentlemen, 
Citizens, Yeomen cr Burgeſſes; ſo as when 
any of the Commons is to have a Trial, 
either at the King's Suit, or between Party 
and Party, a Peer of tne Realm ſhall not be 
impanelled in any Caſe. 


Secondly, Propter Defed wm. 

1. Patriæ, As Aliens born 

2. Libertats, As Villains or Bondmen, and 
ſo a Champion muſt be a Freeman. 
3. Annui cenſus, i. e. liberi tenement. 


1757 


Challenge, 
Propter defect . 


Firſt, What yearly Freehold a Juror ought See before 
to have, that paſſeth upon Trial of the Life“? 7 


of a Man, or in a Plea real, or in a Plea per- 


ſonal, where the Debt or Damage in the De- gurun quili- 


claration amounteth to forty Marks, Vide bet habear 41. 
Littleton, Sec. 454. Secondly, This Freehold Ce. 


mult be in his own Right, in Fee-ſimple, Fee- 
tail, for Term of his own Life, or for ano- 
ther Man's Life, although it be upon Condi- 
tion, or in the Right of his Wife, out of an- 
cient Demeſne; for Freehold within ancient 
Demeſne will not ſerve: But if the Debt or 
Damage amounteth not to forty Marks, any 
Freehold ſufficeth. Thirdly, He muſt have 
Freehold in that County where the Cauſe of 
the Action ariſeth, and though he hath in 


another, it ſufficeth not. Fourthly, If after 


his Return he ſelleth away his Land, or if 
Ceſtuique vie, or his Wife dieth, or an Entry 
be made for the Condition broken, ſo as his 


| Freehold be determined, he may be challeng- 


ed for Inſufficiency of Freehold. 


K 3 In 
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In Cafes of Treaſon and Felony, at Com- 


mon Law, Want of Freehold was no Cauſe 


of Challenge; probes & legales bomines, was 
ſufficient. The Statute of 2 H. 5. is gene as 


to that by the Statute of 1 and 2 of Queen 
Mary. See the Lord Rufſe!'s Trial. July 13. 


1 „ = 
Ir ſeems before the Statute 2 H. 5. in 
Actions where the Freehold was concerned, 


the Jurors ought to have ſome Freehold, 


3 H. 4. 4. By that Statute in all Pleas real 


and perſonal, where the Debt or Damage, or : 


both together amount to forty Marks, the 
Juror muſt have forty Shillings Freehold. In 
an Attaint they muſt be able co expend twen- 
ty Pounds per Annum, Roll. tit. Trials, f. 648. 


In an Accompt, upon the Receipt of one 


hundred Shillings, if he count to his Damage 
two hundred Shillings, if the Juror hath but 


twenty Shillings, or under forty Shillings, tis 
ſufficient, becauſe he ſhall not recover Da- 


mages, and ſo this is not within the Statute 


10 H. 6. 18. for the Sufficiency of Jurors. See 


Roll. tit. Trial, 648. 
A Man ſeiſed of a Manor of Dale, enfeoff5 
2 Stranger upon Condition to pay yearly 
to J. S. and his Heirs, forty Shillings Rent. 


FJ. S. dies ſeiſed of this Rent, and then his 
Heir takes it, yet the Heir hach not ſuffi- 


cient Freehold. 


Land to the Value of forty Shillings is gi- 


ven to the Husband and Wife, and the Heirs 


of their two Bodies begotten, who had Iſſue 


a Son; the Husband gives the Land by Fine 
to an Eſtranger an] his Heirs, and dies, the 
Wife enters and dies ſeiſed; the Son hath not 
ſufficient Freehold tt be a Juror. | 


K 
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| A Man ſeiſed of Land to the Value of 
forty Shillings within the County of Middle- 
{cx, and of Land to the Value of Twelve, 
within the County of Suſſex, and grants a 
Rent-Charge of forty Shillings. iſſuing out of 
all the ſaid Land to a Stranger in Fee; the 
Grantee hath ſufficient Freehold to be a Juror 
in both Counties. See many ſpeculative Caſes 
upon this Subject, in Milliams his Reading up- 
on the Statute 35 H. 8. cap. 6. 
4. Hundredorum : Firſt, By the Common Challenges 
Law in a Pleareal, mix'd and perſonal, there [Bd - 3 
ought to be four of the Hundred (where the ,,,, 
Cauſe of Action ariſeth) returned for their 
better Notice of the Cauſe ; for Vicini vicino- 
rum fatta preſumuntur ſcire. And now, ſince 
Littleton wrote, in a Plea perſonal, if two 
Hundredors appear, it ſufficeth; and in an 
Attaint, though the Jury is double, yet the 
Hundredors are not double. Secondly, If 
he hath either Freehold in the Hundred, 
though it be to the Value but of half an Acre, 
or if he dwell there, though he hath no Free- | 
hold in it, it ſufficeth. Thirdly, If the Cauſe Hundredors. 
of the Action riſeth in divers Hundreds, yet 
the Number ſhall ſuffice as if it had come out 
of one, and not ſeveral Hundredors out of 
each Hundred. Fourthly, If there be divers 
Hundreds within one Leet or Rape, if he 
hath any Freehold, or dwell in any of thoſe 
Hundreds, though not in the proper Hun- 
dred, it ſufficeth. Fifchly, If the Jury come 
lie Corpore Comitatus, or de proximo Hundredo, No Hundres 
where one Party is Lord of the Hundred, or dors. 
the like, there need no Hundredors be re- 
turned at all. Sixthly, If a Hundredor, after 
he be returned, fel: away his Land within 
that Hundred, yet ſhall he not be challenged 
N 4 for 
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for the Hundred, for that his Notice remains; 
otherwiſe, as hath been ſaid, for his Inſuffi. 
ciency of Freehold, for his Fear to offend, 
and to have Lands waſted, ec. which is one 
of the Reaſons of Law, is taken away. Se- 


venthly, He that challengeth for the Hun- 
dred, muſt ſhew in what Hundred it is, and 


not drive the other Party to ſhew it. Eighth- 
ly, His Challenge for the Hundred is not /im- 


pliciter, but ſecundum quid; for though it be 
tound that he hath nothing in the Hundred, 


yet ſhall he not be drawn, but remain preter 
H. that is, beſides for the Hundred; and al- 


beit he dwelleth, or have Land in the Hun- 


dred, yet muſt he have ſufficient Freehold. 
Note, This challenge for want of Hundre. 


dors, muſt be given in writing preſently, 
and the other Party is to demur thereto, if op- 


poſed. . 2 

If a Challenge be, that there is not any 
Hundredor returned, it may be averred to 
the Court, that there is not any ſufficient 


within the Hundred, which is not within the 
Fee of the Plaintiff; although this be not 


returned by the Sheriff, and this be found 
. „„ 

If the King be made Party by Aid Prayer, 
and ſufficient Hundredors do not appear, nor 
are returned, yet the Panel ſhall not be 


quaſhed, but a Tales of Hundreds ſhall be re- 
turned. But betwixt common Perſons in ſuch 


Caſes, the Panel ſhall be quaſhed, and this 


ſhall not only be a Challenge to the Heads. 
W | e 


If the Sheriff return quod non ſunt pluri:s del 
Hundred, he ſhall take of the Hundred adjoin- 
ing, which thall be ſufficient, 19 H. 6. 48. 


If 


true by Triors, the Array ſhall be affirmed, 
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It the Juror hath ſufficient Land wichin 
the Hundred, although he doth not dwell 
within the Hundred, yet he is a ſufficient Hun- 
dredor, 9 H. 6. 66. Nay though he dwell in a- 
nother County. 

If he be not Hundredor at the Return of the 
Venire, but at the Return of the Diſtringas, yet 
this doth not take away the Challenge. 

After four are ſworn, or after a Challenge At what 
to the Polls, there can be no Challenge for Time the 
the Hundred, Roll. tit. Trial, 636. Challenge 

Who ſhall be ſufficient Hundredor, ſee Mil- muſt be. 
liams his Reading aforeſaid. 3 

If he dwell or have Aſſets within the Leet, 
Rape, Franchiſe or Vill, where the Venue is, 
he is a ſufficient Hundredor. 

If he hath Aſſets in Rent, Common of any 
Sort, Market, Fair, Piſcary, Toll, Paſſage, 

Leet, Office of Bailywick, Cc. he is a ſuffi - 

_ Hundredor; otherwiſe of an Advowſon, 

/ Co | | | 1 6 
3. Propter affectum; and this is of two Sorts, Challenge 
either working a principal Challenge, or to ter fe. 
the Favour. And again a principal Challenge . 

is of two Sorts, either by Judgment of Law, 

without any Act of his, or by Judgment of 

Law upon his own Act. N 

And it is ſaid, That a principal Challenge Principal 
is, when there is expreſs Favour, or expreſs Challenge. 
Malice. Firſt, without any Act of his, as if 
the juror be of Blood or Kindred to either 
Party, Conſanguineus, which is compounded 
ex con & ſanguine, quaſi eodem ſanguine natus, as 
it were iſſued from the ſame Blood ; and this 
15 a principal Challenge; for that the Law Kindred, 
preſumeth that one Kinſman doth favour ano- Sid. 2 Pat 
ther before a Stranger; and how far remote 155. 
ſoever he is of Kindred, yet the Challenge is 


_ good, 
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good. And if the Plaintiff challenge a Juror 


Bodies Poli- 
% Vu | 


tor Kindred to the Defendant, it is no Coun- 


ter - plea, to ſay that he is of Kindred alſo to 


che Plaintiff, though he be in a nearer De- 
gree. For the Words of the Venire facias for- 
bid the Juror to be of Kindred to either Party. 

If a Body Politick or «Incorporate, ſole or 


aggregate of many, bring any Action that 


concerns their Body Politick or Incorporate, 
if the Juror be of Kindred to any that is of 
that Body, although the Body Politick or In- 

rate can have no Kindred, yet, for that 
thoſe Bodies conſiſt of natural Perſons, it is a 


proves Challenge. A Baſtard cannot be of 
n 


dred to any, and therefore it can be no 


incipal Challenge. And here it is to be 
wa, that Afinitas , Affinity hath in Law 
two Senſes. In its proper Senſe it is taken 
for thac Nearneſs that is gotten by Marriage, 


Cum duæ cognationes inter Je diviſæ per nuptias 
ntur, & altera ad alterins fines accedit, & 


inde dicitur Aﬀnis. In a larger Senle Afinitas 


is taken alſo for Conſanguinity and Kindred, 
as in the Writ of Venire facias, and other- | 
where. Affinity or Alliance by Marriage is a 


the Daughter or Couſin of the Juror, or the 
Juror marry the Daughter or Couſin of the 
Plaintiff or Defendant, and the ſame conti- 


nues, or Iſſue be had. Bur if the Son of the 
Juror hath married the Daughter of the Plain- 


tiff, this is no principal Challenge, but to the 
Favour, becauſe it is not between the Parties. 


Much more may be ſaid hereof, ſed ſumma ſe- 


quor faſtigia rerum. 


As 


— 5 Challenge, and equivalent for Con- 
anguinity, when it is between either of the 
Parties; as if the Plaintiff or Defendant marry 
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Title; if the Record be not ſhewed, this 
Challenge 1s not peremptory. For be that 


grounds a Challenge _- a Record, &c. ought to 


have the Record ready, 33 H. 6. 55. The Re- 
cord ought to be exemplified, 21 E. 4. 74. 

_ 'Tis a good Challenge to ſay, the Juror was 
attainced in an Attainder or Writ of Conſpi- 


' racy ; but Attainder in a Writ of Forgery of 


falle Deeds upon the Statute 1 H. F. 2. (but 


_ *ris upon 5 Elis. 14.) is not, becauſe this At- 
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As if he hath formerly tried the Cauſe, al- P-remptory 
though reverſed by Error, or upon the ſame Challenge 


upon Record. 


tainder is given of late Time by the Stature 


| 33 H. 6.55. 


In a Writ of Conſpiracy, 'tis a principal 
Challenge, That the Juror was one of the In- 
dictors, although the Trial is now of the 
Conſpiracy, and not upon the firſt Point, viz. 
the Felony. . 

In Treſpaſs, if one juſtiſie as Maſter, and 
the other as Servant; tis not a principal Chal- 
lenge to ſay the Juror paſſed in the firſt Iſſue 
for the Maſter, but he ought to conclude, & 
iſnt favourable, 18 E. 4. 12. 5 

If two plead Not guilty, and firſt one Iſſue 
is tried and then the other is tried; tis no 
Challenge to ſay the Juror tried the other 
Iſſue, and gave Damages, of which Damages 


he ſhall be charged if he be attainted in an 


Attaint; for perhaps the Defendant will be 
found not guilty. 

That the juror is within the Diſtreſs of any 
of the Parties, is a good Cauſe of Challenge. 
And ſo it is, if he be within the Diſtreſs 
of any Perſon concerned, although no Party 


to the Action: As within the Diſtreſs of 4. 


 Dims diſtreſs 


the Maſter of the Defendant, who juſtifies as 


Servant to A. by Reaſon of his Freehold F 
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Principal for Conſanguinity of the half Blood is a prin- 
Coaſangui- cipal Challenge: If the Juror be at the ninth 


nic y. 
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and the Iſſue is ſur le franktenement. So for 


him in Revetſion received, within the Di. 


ſtreſs of the Tenant for Life. And ſo in an 


Action by the Tenant for Life, within the 


Diſtreſs of him in Reverſion : Theſe are good 
Challenges. 

So in an Action by Dean and Chapter, 
within the Diſtreſs of the Chapter, or ons of 
the Chapter, are good Challenges. 


Degree, if it can be ſhewed, it is good. 

In an Action by the Dean and Chapter, or 
Mayor and Commonalty, Brother to one of 
the Commonalty, or to one of the Commons, 
is a good Challenge : So to any Perſon con- 


_ cerned in Intereſt, although no Party to the 


Action. As Coufin to the Patron, or the Par- 
ſon, &c. ſo in Attaint to one of the Petit 


„ 8 
But in an Ejectment, and Not guilty plead- 


ed, tis no Challenge to the Array, that the 


Sheriff is Couſin to the Leſſor of the Plain- 
tiff; for it doth not appear that the Title of 
him in Reverſion ſhall be in Queſtion, and 
he in Reverſion is no Party to the Action: 
See it ſo adjudged upon Demurrer, Roll. tir. 
Trial, 653. But now in our feigned Eject- 


ments it 15 otherwiſe, becauſe the Title of the 


Leſſor is only in Queſtion. 

Tis a good Challenge that the Juror is 
Goſſip to the Plaintiff, & [ic e converſo; and 
ſo although the Son be dead; Fr the ſpiritual 


_ Aﬀinity remains, and fo is Curat of the Juror. 
That the Juror hath married the Siſter of the 


Party ; that the Daughter of the Uncle of 

the Juror hath married the Uncle of the Party ; 

Couſin to the Wife of the Party; Theſe — 
my 8800 
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good Challenges, although the Wife, Cc. is 
dead, if her Iſſue be alive; otherwiſe if ſhe 
de dead without Iſſue, for then the Cauſe of 
the Favour is determined. 

But 'tis no Challenge to ſay, the Juror is 
Brother to one who married the Siſter of the 
Party, nor that the Son of the Party married 
the Siſter of the Juror; becauſe theſe are not 


| Parties to the Action. 


In Attaint 'tis a good Challenge to the Ju- 
ror, that he hath married the Siſter of the 
Wife of one of the Petit Jury, for the Alliance. 
If a Juror declare the Right of one Party, Principal for 
or give his Verdict before hand, or take Mo. Fevour. 
ney, this is a principal Challenge; but if he 
promiſe a Party, this is not a principal Chal- 

_ * = * 1 

the Action de pending betwixt the Party princidal gr 
and Juror, be ** implieth Malice, this 1— | 
a good Challenge; but not if it imply no 
Kee. . 

That the Party hath an Appeal depending 
againſt the Juror, or the Juror againſt him, 
or Action of Battery. That they are in De- 
bate and Wrangling, &c. are good Challen- 
ges. Not Actions of Debt or Treſpaſs Quare 
Clauſum fregit, &c. Nor that the Brother, &c. 
of the Party, hath Actions againſt che Juror. 

That the Jucor was born out of the King's Peremptory. 
Ligeance ; tor although he came into Eng- 
land an Infant, and is tworn to the King, yet 
he continues an Alien; and that he is out- A, ien. 
lawed, for then he is not legalis homo, are good 
Challenges. Fo 

If the Juror ſays, That he will paſs for one For Favour. 
Party, becauſe he knows the Verity of the | 
Matter, this is no Challenge; But if he ſays 
tis for Fayour, tis a good Challenge, if the 

Tryors 
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Tryors find he ſpoke for Favour, and not for 


Truth. | 
King. In an Action betwitt the King and a Party, 
the Subject cannot take any Challenge for Fa- 
vour, as in an Indictment of Barretry, &. 
the Defendant cannot challenge a Juror for 
Favour to the King. 5 
How Chal- If the Record be in the ſame Court, it need 
Tengesſhall be not be ſhewn, but if it be in another Court, 


k of >< =. | 3 1 5 9 
Record, it ought to be ſhewed ; or elle tis no princi- 


pal Challenge. 5 

At wat After the Array is affirmed, there ſhall not 
Time ther be ſuch Challenge to a Juror which would 
may be taken. ſiave been a ſufficient Challenge to the Array. 
As tis not a good Challenge that the Juror 
was impanelled at the Denomination of a 
Party, for this had been a good Challenge to 

the Arr ay. | | 


If a Man challenge a Juror for Non-ſufft. 


ency of Freehold, and this is adjudged againſt 
him, yet he may challenge for Favour, and 
this ſhall be cried, 10 H. 6. 18. 
It che Jury upon finding of the Principal, 
do not tax the Damages, for which a Venir: 
Facias iſſues to the ſame Jurors, to tax the Da- 


| 


mages, the Parties cannot take any Challenge 


for a Cauſe before the firſt Trial. But for 1 


Cauſe ariſing after they may. And ſo againft 

les primer Furor. 

King. The King cannot challenge a Juror after 

he is ſworn, unleſs it be for a Cauſe ariſing 
after he is ſworn. 8 

In what Caſes If the Defendant challenge the Array which 

he which is found againſt him, or he releaſe the Chal. 


challenges lenge, and the Array is affirmed, and afrer- 


gar Wards he challenge a Juror; he ought to ſneu 


Cauſe pre- the Cauſe preſently . 


. 1 


( 
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Cauſe preſently; for in this Caſe the King is as 
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But if there be two Defendants, and one 
challenge the Array, and afterwards both 
challenge a Juror ; the other ſhall not ſhew 


Cauſe preſently. 


If a Juror be challenged, and there be e- 
nough of the Panel beſides, the Cauſe of Chal- 
jenge need not be ſhewed unleſs the other Side 
rages touts peravail. 

If any of the Jurors be ſworn, and there 
be not ſufficient, for which a Tales is granted, 
and at the Return one of the primer. Jurors 
is challenged, the Cauſe ought to be ſhewed 
preſently, he being ſworn before. 

In an Action between the King and a com- King. 
mon Perſon, as in an Indictment of Ba 
Preſentment of Nuſance, &c. the Defendanc, 
if he challenges any Juror, muſt ſhew che 
Cauſe preſently. 

But in an Inqueſt betwixt the King and a 
Stranger, the Stranger need not ſhew the 


2 common Perſon of the Realm. 
Cauſe ought to be ſhewed before the Tales 


be peruſed. 


If both Parties challenge, although for ſe- Tres-. 
veral Cauſes, as if one be for Favour, and 
the other Peremptory; yet the Juror ſhall be 
drawn without ſhewing Cauſe. 

It may be in an Inqueſt before che Sheriff In what In- 


to inquire of Waſte, both to the Array and queſt a Chal- 


Polls. lenge may de. 
Bue not in an Inqueſt of Office, as in a Wit 


of Inquiry of Damages. 
In a Wric of Right a Challenge may be 


do the Polls del 4 9 returned. 


Not of Colinage to the Witneſſes coming 
to try the Deed in an Aſſize. 


If 


144 Of Challenges to the Array, &c. Ch. g. 
Trial and If one Party challenge the Array which 
Triors, and is affirmed, and afterwards challenge a Juror 
ges. he ought to ſhew Cauſe preſently, and this 

' ſhall be tried preſently ; but otherwiſe of the 

other, who did not take the Challenge to the 

Array. 5 

The Challenge of him who firſt challenged, 

ſhall be firſt tried; although the firſt be for 

Favour, and that of the others be riens diens H. 

If the Venue be of two Counties, and both 

Panels challenged, the Eſliſors ſhall be one of 
one Panel, and the other of the other. 

If the Array be challenged, the Court to 
try the Array may chuſe two Tryors, accord. 
ing to their Diſcretion, 29 A. 15. 19 H. 6. 9. 
What Chal. If an Action be depending between the Ju. 
lenge they ror and one of the Parties, and for this he is 
may try. challenged, and the other ſays, that this is 
bdrought by Covin; the Tryors may try this; 
for although the Action is of Record, yer the 
-. AN_—_——_ 
Evidence. The Juror may be examined upon a Voir 
dire, to any Challenge that is not to his Dil- 
honour ; but the Tryors are not bound by his 
Oath. | „„ > 
The Tryors after they are ſworn may go 
= large by Aſſent of the Parties until another 

In what Caſes In Treſpaſs againſt two who plead to Iſſue, 
| aChallengeor and a Venire facias is returned, although one 
Aftirmance accept the Array, yet the other may challenge 
8 it, and if it be found, the Array ſhall be 
hs quaſhed againſt all. So in an Appeal againſt 
SOT Principal and Acceſſary, for one ſhall not dil- 
inherit the other. e 1 

But in an Appeal by two, if the Defendant | 
challenge a Juror, and one of the Plaintiff 
agree to this ; the other ſhall not be received 
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ter Verdict Judgment were arreſted. So if he 
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to ſay, that this is by Covin, but the Juror | 
ſhall be drawn in Favour to the Life of Man. 
And yet ina Præcipe quod reddat by two, and 
the Tenant challenge the Array, becaute the 
Sheriff is Goſſip to one of the Demandants, 
and one Demandant acknowledge the Chal- 
lenge, the other may ſay that this is not to, 
and have it tried, Rell tit Trial, 662, &. 
In Gager de Ley none ſhall be challenged for rs Gage. 


Favour or Inſufficiency, &c. 


If there be a Challenge for Coſinage, he Colinage. © 
that takes the Challenge muſt ſhew how the | 
Juror is Couſin. Bur yet if the Coſinage, that 
is, the Effect and Subſtance be found, it ſuffi- 


ceth ; for the Law preferreth that which is 


material, before that which is formal. 
If the Juror have Part of the Land that de- Depending 


pendeth upon the ſame Title. yes ny = 4 
If a Juror be within the Hundred, Leet, Title. 


or any Way within the Seigniory, immediate- 


ly or mediately, or any other Diſtreſs of either pigreſi 


Party, this is a principal Challenge. But if 
either Party be within the Diſtreſs of the Ju- 
ror, this is no principal Challenge, but to the 
——_ — 
If a Witneſs named in the Deed be returned Witneſs, 


of the Jury, it is a good Cauſe of Challenge 


of him. if one within Age of one and Infant. 


twenty be returned, it is a good Cauſe of 
Challenge. 


Upon his own Act, as if the Juror hath challenges 
given a Verdict before for the ſame Cauſe, al- a ing from 
deit it be reverſed by Writ of Error, or if af- the Jurors 

own AQ. 
hath given a former Verdict upon the ſame pormer Ver- 
Title or Matter, though between other Per- dict. 


ſons. But it is to be obſerved, that I may 
ſpeak once for all, * this or other like 


Caſes 
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Arbitrator. 


Counſel. 
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Caſes, he that taketh the Challenge muſt 


ſhew the Record, if he will have it take 


Place as a principal Challenge, otherwiſe he 
muſt conclude to the Favour unleſs it be a Re- 
cord of the fame Court, and then he muſt 
ſhew the Day and Terin. 


So likewiſe one may be challenged, that he 


was Indictor of the Plaintiſt or Defendant, 
either of Treaſon, Felony, Miſpriſion, Treſ- 
paſs, or the like in the ſame Cauſe. 


If the Juror be Godfather to the Child of 


the Plaintiff or Defendant, or e converſo, this 


is allowed to be a good Challenge in our 


Books. 
If a Juror hath: been an Arbitrator choſen 
by the Plaintiff or Defendant, in the ſame 


Cauſe, and have been informed of, or treated 


of the Matter, this is a principal Challenge. 
Otherwiſe it he were never informed nor 
treated thereof; and otherwiſe it he were in- 
differently choſen by either of the Parties, 
though he treated thereof. But a Commil- 


ſioner choſen by one of the Parties, for Exami- | 


nation of Witneſſes in the ſame Cauſe, is no 


principal Cauſe of Challenge; for he is made 


by the King under the Great Seal, and not 

by the Party as the Arbitrator 15, but he 

may upon Cauſe be challenged for Favour. 
Arbitrator in another Matter is no Cauſe of 

Challenge. 5 

Ik he be of Counſel, Servant, or of Robes 


Eat or Drink If any, after he be returned, do eat and drink 


at the Pa:- 


at the Charge of either Party, it is a principal 


ties Charge. Cauſe of Challenge; otherwile it is of a Tryor 


after he bs ſworn. 


Action 


L Fee, of either Party, ic is a principal | 
Challenge. Mm 


FF? 


ful for him to do it. 
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Action brought either by the Juror againſt ARtions of 

either of the Parties, or by either of the Malice. 

Parties againſt hin, which may imply Ma- 

lice or Diſp'eaſu ss, are Cauſes of principal 

Challenge, unleſ, they be brought by Covin, 

eicher before or after the Return; for if Covin 

be found, then it is no Cauſe of Challenge; 

other Actions which do not imply Malice or 

Diſpleaſure, are to the Favour as an Action 

of Debt, Cc. Meor 3. 

In a Cauſe where the Parſon of a Pariſh is Parſon and 


Party, and the Right of the Church cometh Pariſhes. _ 


in Debate, a Pariſhioner is a principal Chal- 


| lenge. Otherwile it is in Debt, or any other 


Action where the Right of the Church com- 


eth not in Queſtion. 


If eicher Party labour the Juror, and give To labour 


him any Thing to give his Verdict, this is a the Jury. 


principal Challenge. But if either Party la- 


bour the Juror to appear, and to do his Con- 


ſcience, this is no Challenge at all, but law- 


That the Juror is a Fellow-Servant with ei- Fellow Ser- 


ther Party, is no principal Challenge, but to nt. 


the Favour. Fo 

Neither of the Parties can take that Chal- To the Polls. 
lenge to the Polls, which he might have had 
eo the Array. 1 1 

Note, If the Defendant may have a princi- 
pal Cauſe of Challenge to the Array, if the 
Sheriff return the Jury, the Plaintiff in that 
Caſe may for his own Expedition, alledge the 


fame, and pray Proceſs to the Coroners, which Hure faciar 


he cannot have, unleſs the Defendant will to the Coro- 
confeſs it; but if the Defendant will not con- ners. 


feſs it, then the Plaintiff ſhall have a Fenire fa- 


cias to tbe Sheriff, and the Defendant ſhall ne- 
ver take any Challenge for that Cauſe, and ſo 
5 L 2 in 
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Challenge to 
the Favour. 


Juror be of Kindred, or under the Diſtreſs of | 


Favour. 
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in like Cales. But on the Part of the Defen- 


dant, any ſuch Matter ſhall not be ailedged, 
and Proceſs pray<d to the Cvioners, becauſe 
he may challenge the Jury tor that Caule, 
and can be at no Prejudice. 

her Party comma tak ro the Favour, when 


either Party\cannot take any principal Chal- | 
lenge, but ſhewerh Cauſes of Favour, muft | 


be left to the Conſcience and Diſcretion 
of the Tryors, upon hearing their Evi- 
dence to find him favourable or not favoura- 
ble. But yet ſome of them come nearer to 
principal Challenge than other; As if the 


him in the Reverſion or Remainder, or in 


whoſe Right the Avowry or Juſtification is | 
made, or the like : Thele be principal Chal- ' 


lenges, becauſe he in Reverſion, Remainder, 
or in whoſe Right the Avowry or Juſtification 


is, is not Party to the Record; otherwiſe it is, 
if they were made Parties by Aid, Receipt or | 


Voucher, and yet the Cauſe of Favour is ap- 
parent; fo it is of all principal Cauſes, if 


: 
: 
F 
: 


| 


| „ 
: 


they were Party to the Record. Now the 


Caulcs of Favour are infinite, and thereof 


ſomewhat may be gathered of that which 


hach been ſaid, and the reſt I purpoſely leave | 
the Reader to the reading of in our Books 


f 


concerning that Matter. For all which the 


Rule of Law is, That he muſt ſtand indiffe- | 


rent as he ſtands unſworn. 


The Subject may challenge the Polls, 
where rhe King is Party. And if a Man be 
outlawed of Treaſon or Felony at the Suit of 


the King, and the Party for avoiding thereof 
alledgeth Impriſonment, or the like, at the 
Time of the Outlawry, though the Iſſue be 
joined upon a collateral Point, yet ſhail the 
| e 
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Party have ſuch Challenges, as if he bad been 
arraigned upon the Crime it ſelf, tor this by 
a Mean concerneth his Lite alſo. | 

Prepter delictum : As if the Juror be attainted Challenges. 


or convicted of Treaſon or Felony, or for any Proprer deli#', 


Offence to Life or Member, or in Attaint for 

a falſe Verdict, or for Perjury as a Witneſs, or 

in a Conſpiracy at the Suit of the King, or 

in any Suit (either for the King, or for any 
Subject) be adjudged to the Pillory, Tum- 

brel, or the like, or to be branded, cr to be 
ſtigmatized, or to have any other corporeal 
Puniſhment whereby he becometh Infamous, 

(for it is a Maxim in Law, Repellitur 4 /:cra- Infamous, 
mento infamis,) theſe and the like are principal 


Cauſes of Challenge. So it is if a Man be ; 
outlawed in Treſpaſs, Debt, or any other A- Outlawed. 
ction, for he is Exlex, and therefore is not 


legalis homo. And old Books have ſaid, That 
it he be excommunicated, he could not be of 
a Jury. 


A Baſtard may be of a Jury, yet may be Baſtard. 


_ challenged if he be of Kindred, Fenk. Cent. 1. 


cap. 90. 


See the Statutes of V. 2. and Artic. ſupra Whooughe 


Chartas, what Perſons the Sheriff ought to re- to be on Jus 


turn on Juries. And ſee F N. B. breve de non 


ponendis in Aſſiſis & juratis ; and the Regiſter 
in the ſame Writ. And ſee there what Re- 
2 the Party hath that is returned againſt 
* ay 


Iris neceſſary to be known, the Time when At what 


the Challenge is to be taken Firſt, He that Tim» Chal- 
| hath divers Challenges, muſt take them all at lenges muſt 
once, and the Law fo requireth ; indifferent be T0 


Trials, and divers Challenges are nct ac- 

counted double. Secondly, If one be chal- 

lenged by one Party, if after he be triod in- 
e TT YJ 


150 


Of Challenges to the Array, &c. Ch. 9. 


different, it is Time enough for the other 


Party to challenge him. Thirdly, After Chal- 
lenge to the Array, and Trial duly returned, 
if the ſime Party take a Challenge to the 


Polls, he muſt ſhew Cauſe preſently. Fourtch- 


Iy, So it a Juror be formerly ſworn, if he be 


challenged, he muit ſhew Cauſe preſent- 


ly, and that Cauſe mult riſe ſince he was 
fworn. Fitthly, When the King is Party, 
or in an Appeal of Felony, the Defendant 
that challengeth for Cauſe, muſt ſhew his 
Cauſe preſently. Sixthly, If a Man in Caſe 
of Treaſon or Felony, challenge for Cauſe, 


and he be tried indifferent, yet he may chal- 
lenge him peremptorily. Seventhly, A Chal. 


lenge for the Hundred muſt be taken before 
ſo many be ſworn as will ſerve for Hundre- 


' Hundredors. dors, or elſe he loſeth the Advantage thereof. 


Writ of 
Right. 


In a Writ of Right, the Grand Jury muſt | 
be challenged before the four Knights, before 
they be returned in Court; for after they be 
returned inCourt, there cannot any Challenge 


be taken unto them. 


The Array of Nota, The Array of the Tales ſhall not be 


the Tales. 


challenged by any one Party, until the Array 
of the Principal be tried; but if the Plaintiff 
challenge the Array of the Principal, the De- 
fendant may challenge the Array of the Tales. 
After one hath taken Challenge to the Poll, 
he cannot challenge the Array. 

Now it is to be ſeen how Challenge to the 


Array of the principal Panel, or of the Tales, 


or of the Polls ſhall be tried, and who ſhall be 


Tryors of the fame, and to whom Proceſs 
| ſhall be awarded. . = | 
If the Plaintiff alledge a Cauſe of Chal- | 
lenge againſt the Sheriff, the Proceſs ſhall 
Coroners be directed to the Coroners ; if any Cauſe 


againſt 
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Xx challenged, the Tryors which try and quaſh 


the Tryors affirm the Array of the Principal 
then they ſhall try the Array of the Tales. It 
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againſt any of the Coroners, Proceſs ſhall be 


awarded to the reſt; if againſt all of them, 


then the Court ſhall appoint certain Eli- 


fors or Eſliors, (fo named ab eligendo) becauſe Elifors. 
they are named by the Court, againſt whoſe 
Return no Challenge ſhall be taken to the 
Array, becauſe they were appointed by the 
Court, but he may have his Challenge to 
the Polls. Note, If Proceſs be once award- 
ed for the Partiality of the Sheriff, though 
there be a new Sheriff, yer Proceſs ſhall never 


be awarded to him; for the Entry is, Ita quod 


Vicecomes ſe non intromittat. But otherwiſe it is, 
for that he was Tenant to eicher Party, or the 
like. : „„ 

If the Array be challenged in Court, it Array. 


| ſhall be tried by two of them that be inpa- 
nelled to be appointed by the Court; for the 


Tryors in that Caſe, ſhall not exceed the Two Tryors, 
Number of two, unleſs it be by Conſent. But 
when the Court names two for ſome ſpecial 


Cauſe alledged by either Party, the Court 


may name others; if the Array be quaſhed, 


then Proceſs ſhall be awarded ut ſupra. If 


there be a Demur to a Challenge, the Judge Demur to a 


| before whom the Cauſe is to be tried, may Challenge, 


determine it, or adjourn it to be heard ano- how Gann 


ther Time, Style 464. Vide Bulſtr. 1 Part, 114. 
If a Panel upon a Venire facias be returned, Array of the 
and a Taler, and the Array of the Principal is Principal and | 


the Array, ſhall not try the Array of the 


Tales; for now it is, as if there had been no 


Appearance of the principal Panel; but if 


the Plaintiff challenge the Array of the Prin- 


cipal, and the Defendant the Array of the 


L 4 Tales, 


in ⅛ k GG, 7 


Tales, there the one of the Principal and the 
other of the Tales ſhall try both Arrays. For 
other Matter concerning the Tales, fee in 
Coke's Reports, Matters worthy of Obſerva- | 
tion. When any Challenge 15 made to the 
Two Tryors. Polls, two Tryors ſhall be appointed by the 
Court; and it they try one indifferent, and 
he be ſworn, then he and the two Tryors 
ſhall try another; and if another be tried in- 
different, and he be ſworn, then the two 
Tryors ceaſe, and the two that be ſworn on the 
Jury ſhall try the reſt. 
' Trials of If any of the Jury after ſome of them be 
Challenges. ſworn, be challenged, thoſe that are ſworn 
are to ſay, whether he that is challenged be 
indifferent or not. But if the firſt or ſecond 
Man be challenged, then the Court doth uſe 
to appoint ſome of them, (whom it pleaſeth,) 
that ſhall be afrerwads ſworn to try the Indit- 
ferency of the Perſon challenge. 
Rules con- 1. All Challenges muſt be taken before the 
—— the Jurors are ſworn. 5 5 
—_— 2. If one challenge a Juror, and it be found 
againſt the Challenger, he may not chal- 
lenge the Juror for the ſecond Cauſe. 

3. If one challenge the Array, and ie be 
found againſt him, he may not afterward 
challenge any of the Polls, without ſhewing ! 
Cn preſently ; and this ſhall be tried pre- | 
TT. - --- 1 

4. No Challenge ſhall be admitted againſt | 

the Tryors appointed by the Court. 
Trialof Chal» If the Plaintiff challenge ten, and the De- 
lenges. fendant one, and the twelfth is ſworn, be: 
cauſe one cannot try alone, there ſhall be ad- 
ded to him one challenged by the Plaintiff, + 
and the other by the Defendant. When the 
Trial is to he had by two Counties, the Man- 
as me "I 


Ch. 9. Of Challenges to the Array, &c. 

ner of the Trial is worthy of Obſervation, 
and apparent in our Bcoks. If the four 
Knights in the Writ of Righe be challenged, 


they ſhall ery chemlelves, and they ſhall chooſe 


the Grand Allize, and try the Challenges of 
the Parties. It the Cauſe of Challenges 
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touch the Diſhonour or Diſcredit of the Ju- Juror exa. 
ror, he ſhall not be examined upon his Oath ; mined. 


but in other Caſes he ſha:| be examined upon 
his Oath, to inform the Tryors. If an In- 
queſt be awarded by Default the Defendant 


hath loſt his Challenge; but the Plaintiff may 
challenge for juſt Cauſe, and that ſhall be 


examined and tried. 


Whereſoever the Plaintiff is to recover per view. 


viſum juratorum. there ought to be ſix of the 


Jury that have had the View, or known the 
Land in Queſtion, ſo as he be able to put the 


Plaintiff in Poſſeſſion, if he recover. os 


In Proprietate probanda, and a Writ to inquire Challenges. 


for Waſte, the Parties have been received to 


take their Challenges. But paſſing over ma- 
ny Things touching this Matter, I will con- 
clude with the ſaying of Bracton, Plures autem 


aliæ ſunt cauſe recuſandi juratores, de quibus ad 
præſens non recolo, ſed que jam enumerate ſunt, 


ſufficiant exempli cauſa, 1 Inſt. 157, 158. 


_ Trait doth ſignifie as taken out or withdrawn, Trait, why. 


and is applied to a Juror, that is withdrawn 


by Conſent, or removed and diſcharged by 
Challenge. CL 

A Juror ſick was withdrawn, and another 
ſworn, Palmer's Rep. 411. 


After Evidence given the King cannot draw x: 
2 Furor, but before he may; but after Evi- 
dence on his Prayer, the Court may diſcharge 


the Jury, Keble 2 Part, 506. 


If 


wards appear. 


No Freehold. 


f Challenges to the Array, &c. Ch. 9. 


If the Defendant do not appear at the 
Trial when he is called, he loſeth his Chal. 
lenge to the Jurors, although he doth after. 
 ?Tis a good Challenge to a Juror to ſay he 
is returned by another Name in the Panel. 

A Juror appeared and ſaid, he had no Free- 
hold, and prayed that he might not ſerve, yet 
the Judge would not ſpare him; for he may 
have an Achion againſt the Sheriff for return 
ing him, Roll. 2 Fart Reports, 433. 


The Chall2rge pro efectu Hundred. muſt be 


written in Parc nt, and the Counſel muſt 
arraign it in Lerch, upon Which the Defen- 
dant may take que or demur. The Clerk or 


Aſſociate in Court muſt call the Jury over, 


and ask if they have any Lands within the 


Hundred, or had at the Time of the Array of 
the Panel, and whether they dwell, or did 
dwell, in the ſame. And upon Examination 


if it appear clearly, that they have no Lands 


or Tenements, nor dwell in the Hundred; 


then the Clerk is to mark them by the Side of 
every of their Names thus, [preter Hundred.] 
but if he find there be two Hundredors, he is 


to reſort back to the præter Hundred. and ſwear 


them in Order. So that you fee the Trial 


whether Hundredors or not, is determined 
by the Court's Examination by the Poll ſeve - 


rally. But if the Counſel demur, and the o- 
ther Side join in Demurrer, the Judge of A. 


ſizes may atfirm the Challenge, and over-rule 
the Demurrer, or allow the Demurrer good, 
and proceed to the Trial of the Cauſe; or if 


the Judge doubt, it may be determined in 


Bank, but this is great Delay. If the Chal 


lenge be adjudged good, the Court awards, 
At 


Que le panel il ſoit caſſe. 


ky 
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At Common Law there ought to have In Cities, 
been four Hundredors returned and appear cs 155 og 
in all Actions, pro meliori notitia cauſe in con- — 4 
troverſia, for vicixi vicinorum facta ſcire præ- and Counties, 
ſumuntur. But by the Statute 35 H. 8. cap. 6. this Challenge 


ſix are to be returned and appear. But ſince cannot be. 


by the Statute 27 Eliz. cap. 6. if two Hun- 


dredors be returned and appear, it is ſufficient 


in all perſonal Actions: But in real Actions 


there muſt be ſix, or elle Remanet pro defectu 


=. 
Note, In an Information of Forgery to be Hundredors: 
tried at Bar upon the Attorney-General's Mo- 
tion, that the Defendant mighe not challenge 

for want of Hundredors ; it was denied him, 

Keble 3 Part, 740. 330 

The Court ſhall appoint two Tryors in 2 


Challenge to the Poll, and if they find two 


| indifferent, the firſt Tryors ſhall be diſcharg- 


7 
ly 
f 
1 
- 
, 


ed, and the two that are found indifferent, 


| being ſworn to try the Iſſue, ſhall alſo be 


ſworn to try the reſt of their Fellows. 
At Common Law there uſed to be return- 
ed twenty-four upon the Venire, and after- 


_ wards a Habeas Corpora with a Decem Tales; and 


if a full Jury did not appear or were chal- 

lenged, then a Diſtringas with an Octo Tales, 

and ſo to the Duo Tales, if there were not a e 
full Jury. And this was the Courſe until the 2% de cir. 
Stature 35 H. 8. which gives the Tales de cumftentibus 


Circumſtantibus at the Aſſizes, &c. and by the may be inthe 


Statute of 5 Phil. & Mar. cap. 7. where Caſe of A- 

the King, Queen or Informer 7 Cc. are Par- hens. 

ties. Ts 
A Challenge may be taken to thoſe of the 

Tales de Circumſtantibus. g 


By 
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Of Challenges to the Array, &c. Ch. g. 


By the Statute 33 Ed. 1. The King and thoſe 


who proſecute for him, muſt ſhew their Cauſe 

of Challenge, as berwixe Party and Party, 

and leit to the Diſcretion of the Juſtices. 
The King or any one authorized for him 


may releaſc hi. Challenge. Where the Party 


may challenge, the King may challenge. 
"Tis no Challenge to ſay, the Juror is the 


King's Tenant, or that he is favourable to the 
Kiag ; but it is good to ſay, the Sheriff or 


Juror bears Grudge or Malice to the Defen. 
dant where the King is Party. If the Juror 
hath any Freehold 'ris ſufficient, although not 


to 40. a Year: For the Statute which in- 
joĩns that, ſpeaks only betwixt Party and Party. 


The firſt who challenges, be he Plaintiff or 
Defendant, ſhall have the Preference and Ad- 
vantage of his Challenge. If a Juror be once 


Challenged and withdrawn upon the Principal, 
he cannot ſerve upon the Tales; if he doth tis 


Error, and Judgment may be ſtayed ; and 


ſo if he be challenged, and a Jury remain 
pro defeltu Furatorum, if he be ſworn upon 2 


new Diffringas, tis Error, not helped by any 
Seatute of Feofails, and a Miſ-crial, and a Ve- 
wire facias de novo may be awarded, Cro. El. 


F. 429 Whithy's Cale. 3 
 Eſfifors may be ſworn in ſome Caſes to re- 
turn and impanel all Juries, as ſhould upon any 
Venire facias, Habeas Corpora or Diſtringas Fur. 
come to their Hands impartially, ready 


and without Favour or Aﬀection, nor at the 
Denomination of any Perſon. 


The Record of Attainder, Conviction, Ex- 


communication, Outlawry, &c. or a Copy 
thereof ought to be produced to prove the 
Cauſe of Challenge thereupon. 


1 Where 


( 
4 
* 
4 
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Where Bodies Politick or Corporate are 
concerned, a Challenge may be taken which 
ariſes from the Individuals, as Brother to one 
of the Prebendarics is a good Challenge, 
where the Dean and Chapter are Parties, &. 
Hob. 87. So a Pariſhioner, where the Right 
of che Church comes in Queſtion at the Suit 
of the Parſon, 17 Af. 15. 

In High Treafon the Priſoner may pe- 
remptorily challenge to the Number of thicty- 
fire, which is under the Number of three Ju- 
ries; but in Petit Treaſon, Murder or Felony, 
the Number is reduced to twenty. The Pri- 

ſoner may challenge any that are Witneſſes 
againſt him. 5 = 
Where the King is Party, the Defendant muſt 
ſhew the Cauſe of his Challenge inſtancly. 
After a Challenge for Cauſe, the Priſoner 
may challenge the ſame Perſon peremptorily. 
One of the Petty Jury was chailenged, be- Grand Jury. 
cauſe he had been of the Grand Jury, and 
found the Bill, Siderin 244. 'Iis a good 
Challenge. „ 1 

In an Information of Forgery, the Defen- Proſecutor 
Cant challenged one of the Jury, for that the br, 
Proſecutors had been entertained lately at his 4 
Houſe: And this was admitted to the Favour, Challenge. 
tho againſt the King. The Counſel for the | 
King challenged another, and were preſs'd to Challenge by 
alledge the Cauſe, for 31 Ed. 1. takes away the King, 
the general Challenge; but the Court ordered *ithour 
the Panel to be firit gone through, and if 3 
there were enough, the King ſhould not ſhew 
any Cauſe, 1 Vent. 305. 


The Jurors were challenged by the Prifo- Jurors found 
ners, becauſe they had already given a Ver- others guilty 


dict and found others guilty who were in- 10 — — 
dicted in the ſame Indictment᷑: But held to be Nis ng ef 


no Cauſe of Challenge, Kelynge 9. One Challenge. 


158 of Challenges to the Array, &c. Ch 9. 
One challen- One was arraigned of Felony, who chal. 


ged — lenged thirty ſix peremptorily; and adjudg'd 

er. © be hang d, and not preſsd to death, Ke- 

bang d. Huge 36. : 

Tryorsofs Upon a Trial at Bar, Trin. 1 IV. & M. the 

Challenge to Queition was, Whether the Fair, called Hay. 

the Favour, „i Fair, ſhould be kept at uy-Hill, or at An- 

the Oath. Jerry? And one of the Jury was challenged, 
becauſe he lived at : This being a 
Challenge to the Favour, two of the Jurors 
were {worn to be Tryers, and their Oath 
was, You ſhall well and truly try whether A. (the 
Turyman challenged) ſtand indifferent between the 

. Panties to this Iſſue, Salkeld 144. 

How a Jury- Cook being indicted for High Treafon, and 


man ſhall be the Jury called, he offered to ask the Jurors, 
examined on ; 
© Pier ove. {aid he was guilty, or would be hanged? E; 


per Cur. This is a good Cauſe of Challenge, 


2 in order to challenge them, if they had not 


but then the Priſoner mult prove it by Wit- 


neſſes, and not out of the Mouth of the Jury- 
man: A Juryman may be ask d upon a Voir 
dire, whether he hath any Intereſt in the 


Cauſe, or whether he hath a Frechold, &c? 
For theſe do not make him criminal; but you 


ſhall not ask a Witneſs or a Juryman, Whe- 
ther he hath been whipped tor Larceny, or 
convict of Felony ? Or whether he was ever 
committed to Bridewell, &c? becauſe that 
would make a Man diſcover that of himſelf 
which tends to make him infamous; and in 
this Caſe the Anſwer might charge him with 


a Miſdemeanor. Et per Powell Juſtice. In a 


Civil Cauſe you may perhaps ask a Man it he 


has not given his Opinion before-hand upon 


the Right? For he might have done that as 


Arbitrator between the Parties, Saikeld 153. 


1 Re Pre- 


| 
| 


_ 


1 
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Ch. 9. 


— — 


precedents containing the Forms of Chal- 
lenges to the Array, Gc. And the Pro- 
ceedings thereupon. Pleas Pais le Dar- 
rein Continuance; Bills of Exception, c. 


8 


A Form of Challenge to the Array. 


T nunc ad hunc diem ſcilicet, &c. ve- 
nit predict A. Quer & B. Defend' per 
© attornat' ſuos, & Juratores fuer Impanellat 
& demand & venerunt, & inde prædict B. 


Calumniavit Arraiam' panell' predic? quia, 


Ec. 
This muſt be read by the Counſel ; in French, : 


and delivered to the Clerk to read it in Latin. 
— 4 Challenge to the an. Sh the Sheriff i is 


Couſm, &c. 


Et ſuper hoc idem Henricus Vernon calump- 
* niat Arratamentu' Panelli predict quia dic 
quod Panellum illud arraiat' fuir per quen- 


7» dam Fobannem Zouch Militem jam & tee Ar- 


raiament præd fact Vic' przd Com' Derb 
qui quidem Vic eſt conſanguineus præd Fo- 
hann Maners, viz. filii Georgi Zouch Armig' » 


© filii Fobanns "Tonek Mil”, fil' Johannis Zouch 


8 Armig „ filii Tobannis Zeuch Armig', filii Wil- 
* lielmi Domini Zouch, filii Alan Dom' Zouch, 
* filii Hillielmi Domini Zouch, filii Elizaberhe, 
* filiz Willielmi Domini Reos, Patris Willielm; 
Domini Roos, Patris Thome Domini Roos, Pa- 

© tris 
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Precedents containing Forms of Ch. 9. 


© tris Eliunoræ Matris Georgi: Maners Militis, Pa- 


© tris Thome Comitis Rutland, Patris predict 
© Fohannis Maners. Et hoc paratus eſt verihi- 
care unde petit Judicium ac quod panellum 
* przdi&” caſſetut, &c. quæ quidem calum' 
© per prædict Tho. Stanley dedic' per N. Sturley 
de Beachiff Armig' & R. F. de T. Ar Tria- 
© tores ad hoc electos & juratos comperta eſt 
© vera. Ideo panellum prædict' caſſetur, & 


© amoveatur, &c. Coke's Entries. 


A Challenge becauſe the Sheriff is Tenant, &c. 


© Er ſuper hoc idem Johannes Dom' St. John 


© dic! quod J. D. Ar Vic Com” przd” jam 
© exiſtic, quodque idem J D. tener duodecim 


© acras prati cum pertin in Budenham in Com 


© przdi&' de iplo Fobanne Domino St. Jobn 
_ © ad voluntatem per reddit' 40. eidem Jo- 
© hanni Domino St. Fobn annuatim ſolvend' Et 
© ea de cauſa petit breve Dominz Reginz de 


Ven. fac. hic duodecim, &c. ad triandum 


© exitum prædict' ſuperius junctꝰ Coronatori- 


© bus ejuſdem Dominz Reginæ in Com' præ- 
* di& dirigend', &c. Super quo prædict' Tho. 


© dic' quod prædict' fo. D. non tenet prx- | 


© dia” xii acras prati cum pertin* nec ali- 


© quam inde parcel* de præfat' F. Domino 
St. Jobn ad voluntat prout idem Jobannet 

Dominus St. Jobs luperius allegavit. Ideo 
© non obſtante Calumpnia prædict' Fo. Do- 
© mini Sr. Fobn ad prafar' Vic przceptum eſt | 
* eidem Vic' quod Ven. fac. hic, &c. Cokes 
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Ch.g. Challenges to the Array, &c. 


A Precedent of a Challenge for Default of Hundre 


dors, which hath been fe,, Times made u/e if 
at ihe Aſſi e. 


Et ſuper hoc prædict' A. B. per C. D At- 


© torn ſuum ven' & Calumpn' Arraiament” 


© panell prædict' quia dic quod Villa de Dale 


in Com prædict in qua quidem Wille cauſa 


Actionis oritur & in narratione præd' quer 


© locar' & orir' ſuppon' eſt & tempore Arraia- 


* menci panelli illius fuit & advuc exiſtic in— 


| g fra hundred” de Downs in Com” predia” 


© quodq; modo Vic' Com prædict' non Re- 
* corn” ſeu impanellavit aliquos Hundredores 


de Hundred' de Downs pradict at triand' 


© exit” inter partes prædict' modo junct' nec 


* Jur' modo Impanellat' & rerorn' habent ſeu 
* aliquis eorundem Jur habuit vel modo ha- 


© ber aliquas terras ſeu tenementa infra hun- 


LA, 


dred' de Downs pred? nec habent habuer' ſev 


vel poſtea ſeu habicanc vel commorant aut 


infra hundred prædict modo vel tempore 


panellum illud Caſſetur, &c. 


This muſt be ander Counſel Hund, and the Pro- 
reedings herein you may read before ; if they de- 


mur, thus, | 


V. I. 


Joinder in Demurrer 


. D. 


* 


aliquis eorundem Jur' habuit tempore Ar- 
raiamentt panelli prædict' fcu unquam antea 


aliquis eorundem habitabat vel commorab?* 


Arraiamenti panelli illius Ec hoc paratus 
eſt verificare unde pet' Judicium Et quod 


Moratur in Lege 


1 
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The Firm of a Challenge made by the Defendant, 
becauſe the Plimtiiff is the Sheriff s Couſin. 


Et ſuper hoc prædictus Defendens per 


A. B. Attorn' ſuum ven & Calumpn' Arraia- 
ment' panelli prædict quia dic quod panel- 
lum illud fact' & arraiat fuit per C. D. Ar 
modo & tempore Arraiament' panelli præd' 
Vic' Com' prædict' qui quidem Vic' eſt Con- 


quer' in Narritione prædict' quer mentio- 
tionat' videlt' filius G. H. Gen filii X. L. filiæ 
MH. N. filii O P. Patris 9. R. Matris præd' 


E. F. modo dimiſſoris quer' in nar' prædict' 


nominat' Et hoc paratus eſt verificare unde 
pet' Judicium & quod' panellum illud caſſe- 
tur. &C. SO 


a M 3a 


IF the Plaintiff deny the Kindred and Affinity, | 


W. T. 
eſt Couſin 
6. D. 


| Then are two or more Triors ſworn, but ſeldam 


more than two, and (after they have heard the | 
Proofs ond Evidence given to make good the Defen- 


dant's Plea) they give their Verdict accordingly. 
Note, The Plaintiff may, if he pleaſe, demur up- 
on the Challenge. 0 


ha Challenge to the Array, becauſe no Knight was 


returned upen the Fury. 


| 9 Et ſuper hoc pr ædictus Comes per A. B. 
Attorn ſuum ven & Calumpn' Arcaiament' | 
| | _= — 


ſanguineus E. II. Gen modo dimiſſionis 
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Nient Couſin par le manner 
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C h. 9. Challenges to the Array, &c. 


© panelli Aſſiſæ prædict' quia dic' quod ipſe eſt 
& tempore Arraiamenti panelli en & an. 
tea fuit & adhuc eſt unus magnar' & pat ĩum 


© hujus Regni Angliæ & vocem & locum in 


* quoliber Parliamento ejuſdem Regni habens 
& quod Arraiament' Aſſilæ panelli predict” 
arraiat? fuit per C. D. Mil nuper Vic' præd' 
Com' E. nullo Milite in eodem panello Ar- 
raiament' illius no'iat' & retorn' exiſten ſi- 
cut eſſe debuit ſecundum legem hujus Regni 
Angliæ Et hoc paratus eft verificare unde 


pet Judicium Ec quod panellum illud ca- 


* letur, &c. 


© Vies Tiel Challenge in le Lienr de 


© Monfieur Plowden, & Demurrer ſur ceo, 


© joinder in Demurrer & Judgment que le 


© panel ſuit caſſe en le Caſe del Count de 
* Darby, FF: 117. 


A Ch. ullenge * the Sheriff for returning the 


Fury at the Taſtance, Requeſt and Denominaticn 


of the Plaintiff. 


© Er ſuper hoc eadem A. B. per C. D. At- 
© torn * ven' & Calumpn' Arraiament 
© panelli cjuidem Jur'z quia dic quod panel- 


© Jumillud fa@ & arraiat fuir per E. H. Mit 


modo Vic' Com' prædict' & Miniltros fuos 
ad denominationem & promotionem iplius 


* quer” in favorem ejuſdem quer' & hoc para- 


+ rus eſt verificare unde petit Judicium & quod 
* illud caſſetur, Oc. 


"To which the Plaimiff may lead that the 

* Array of the Panel predict bene & zqualic 
2 tactum & arraiat fuit per p:zdia* Vic 
M2 98 8 


163 


164 


GS QA Q-a QA OO «a a a4 


Precedents containing Forms of Ch. 9. 
© & Miniſtros ſuos, &c. juxta oflicii ſui de- 
© bitum. : 


Or the Plaintiff, if he will, may confe[s it; 
But if he plead, then the Fudges immediately al- 


fron Tryors to try the Array, which ſeldom exceed 


to, who being choſe and ſworn, the Alſſcciite 
or Clerk in Cuurt doth declure and rehearſe unto 


them the Alutter and Canle of the Ch:llenge, and 


after le hath ſo done, concludes to them thus. And 


ſo your Charge is to enquire whether it be an 
even and impartial Array, or a favourable 


one: And if they affirm it, then the Clerk enters 


underneath the C ballenge. : 
Affirmatur. 


But if the Tryors find it Favourable, then thus, 


Calumpnia vera. 


A Challenge, becauſe that the Town is within an | 
Hundred if which the Plaintiff is Lord, and 


prays a Writ to the next Hundred. 


Et ſuper hoc præd' A. dic? quod præ!' Vil- 
la de Dale in qua tranſgr pred” facta fuit eſt 
intra IIundred' de B. Et quod ipſe eſt Do- 
minus ejuſdem hundredi quodque omnes 
lib' Tenentes infra hundredum illud ſunt in— 
fra diſtrictionem ipſius A. Et ea de cauſa 
pet bre Dom Regis de Venire faciend' hic 
xii, &c. ad triand' exitum prædictum de 
prox' viſn' in Com' prædict' extra hundred 
prædict' Villæ de B prox' adjacen' Vic' Com” 


a WWWWW Ti, 


nan ny — — 


præd' dirigend* Et quia præd' Defendens hoc 
non dedicit ei conceditur, & J'o præcept' 
eſt Vic? quod Venire ſac' hic in Octab' | 


* dancti 
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Sancti Hillurii xii, &c. de prox' viſn' in 


Com præd' extra hundred” præd' prædictæ 
Ville de Dale prox' adjacen' per quos, &c. 


Lt qui nec, &c. ad Recogn, &c. qui tam, &c. 


Ch illenge becauſe the Sheriff and two Coroners are 


Tenants of the Plaintiff, and a Venire tacias 
awarded to the reſt of the Coroners. 


It ſuper hoc prædict' A. B. dic quod tam 
* prxd' C. D. Miles nunc Vic' Com' prædict' 
quam E F. & G. H. duo Coron' ſunt Te- 
nentes ipſius nunc I. & infra diſtrictionem 


N 


mini Regis de Ven. Fac. hic xii, &c. E A. & 
R. P. reſid' Coron' ejuſdem Domini Regis 
in Com' præd' dirigend' ad triand' exit' præd 


ditur, &c. Ideo præcept' E. A. & R. P. quod 


u. Face hic, Kc. 


Challenge, where after the laſt Continuance the 


| Cenſin of the Plaintiff is made Sheriff after Iſſue 


Joined, 


© Quia tam, &c. Ad quem diem hic ven 
partes, &c. Et Vic' non miſit breve Et ſu- 


per hoc prædictus Quer* dic quod poſt ulti- 
© mam continuationem placiti videl' poſt 


Octab' Sancti Michaelis ultim' præterit' de 


ulque ad hunc diem ſcilicet tali die ultimo 
præterito Dominus Rex nunc per Literas 
Patentes commiſit cuidam A. B. Militi cu- 
ſtodiam Com' præd' quarum quidem Litera- 
rum Paten pretexiu idem Vic' Com illius 


M 3 ; pat 5 


ſuam Et ea de cauſa pet' Breve ipſius Do- 


& quia prædict' V. hoc non dedic ei conce- 


quo die loquela præd' ult' continuat' fuĩt hic 
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jam exiſtit Cui quidem A. B. eſt Confan- 
guineus predict” Cuer' vizt fil', &c. Et ea 
de cauſa pet breve Domini Regis de Venire 
ſac' hic xii, & c. Coron' dic' Dom Regis 
Com prædict' dicigend' Et quia prædict“ 
Defendens non dedicit ei conceditur, &c. | 
Et præcept' eſt Coron' Dom' Regis Com' 
prædict quod Ven fac, &c. | 


Challenge becauſe the Sheriff is of Counſel with 
the Pluintiff, and bath received Fees, and the 
Defendant doth deny the Challenge, therefore the 
Venire facias awarded to the Sheriff notwith- 
ſtanding. 


Et ſuper hoc prædictus Quer dic quod 


_ © quidam A. B. Vic Com! przd* modo exiſtit 
© qui quidem A. B. eſt de conſiliis ipſius Quer 


© & habet de eodem Quer' annuum Redditum 
© five feodem xx l. Et ea de cauſa per' breve 


© Dom Regis de Venir' faciend' hic xii, &c. 


© Coron' Pom' Regis Com prædict' dirigend 
Et quia prædictus Defendens hoc dedic 
* Ideo non obſtante allegatione predict Quer 

# prxcepr” eſt Yic', &c. To 


Challenge, becauſe the Plaintiff is Brother to the 
| | Sheriff. en 


Et ſuper hoc idem Querens dicit quod 
A B. Nliles Vic Com' prædict' exiſtit & Fra- 
ter ejuſdem Quer' & ea de cauſa per” breve 
Domini Regis de Venire faciend' hic xii, 
c. Coron dic Dom' Regis Com' prædict 
dirigend? Et quia prædict defendens hoc 
non dedicit conceditur, Ideo, &c. 

Challenge 
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Challenge where the Pl:intiff is Sheriff, and one of 


3 
the Coreners is his Tenant. 


Et ſuper hoc præd' Quer' dic' quod ipſe Paſch 24H.s 
© eſt Vic? Com' prædict' & quod ſunt in codem Rot 138. 
Com' duo Coron' videlicct R. H. & N. D. 

* quodque idem R. H. unus Coron' ejuſdem 

* Com' tenet de ipſo quer' unum Meſſuagium, 

* &c. per fidelitatem & annuum reddit ſingu- 

* lis annis ad feſta, &c per equales portiones 

* ſolvend' Et eis de cauſis pet breve Dom' Re- 

* gis de Ven fac hic xii, &c. przfar' R. O alt 
Coron Com pred dirigend' & quia,&c. con- 
ceditur Et præcept eſt eidem R. D. qq', &c. 


Anotber Challenge to the fame Purpoſe. 


Et ſuper hoc idem quer' dic quod 4. B. Paſch. 20 and 
* Vic', &c. tenet decem acras terræ cum per- H. 8. Rot. 
* tin, &c. de ipſo quer ut de Manerio, &c. per-“ 

* fidelitatem, &c. Et ea de cauſa per' breve ut 
* ſupra. ns | 


Challenge, becauſe the Wife of the Plaintiff is Kin 
tx the Sheriff s Wife. . 


Et ſup' hoc idem Quer” dic' quod prædicta Mich. 11H. 
© Bridgitta nunc uxor H.I. modo Vic' Com Kt. 453. 
prædict'Conſanguinea A. uxoris præfat' quer 
videlr' filia A. ſororis ipſius A. uxoris præfat 
* quer' Et ea de cauſa pet' breve, &c. Cor', &c. 


c 


Challenge, becauſe the Plaintiff is the Sheriff b 


Servant. 


* Er ſuper hoc idem Querens dicit quod 
< iple eſt ſerviens & de lib. R T. Militis 
_— 7. © modo 


- 
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* modo Vicecomitis Com' prædict' & ea de 
* cauſa, &c. 


Cb. lange after the Jury imp. melled, returned and 
c illed, becauſe the Prier in Aid is Sheriff, and rf 
the Counſe of the Plaintiff, and a Diſtringas 
Jur', wit a 10 Tales Coton award: 4. 


Et modo hic ad hunc diem ven tam pred” 
R. ac præd' J. S. & IV. V. qui ſe ſeparatim 
junxer', &c. quam præd' V. 21. per Attornat' 
ſau præd & Jur' inde impanellat exact' qui- 
dam eot' ven' & quidam eor' non ven prout 
pacer in panello, &c. & ſup hoc pred R. H. 
ac pred” J. S. & IV. V. qui ſeparatim junxer', 
&c. dic' quod pred F S. modo Vic' Com 
pre] exiſtit quodq; idem F.S. eſt de feoda 
brd I & conſilio in præmiſſis & aliis nego- 
tiis ſuis & aliis de cauſis per” breve de diſtring 
* Jus” Jur pred? unacum decem talibus de viſu 
piæd eis imponend' Coron' Dom Reg Com 

3 dicigend' ſuper quo quzſir'eſt a pred. 


© IV. M ſiquid pro ſe habeat vel dic' ſciat quare 


breve illud Coron' Pom” Reg'Com pred di- 
{tring' Jur Jur' præd' unacum decem talibus 
de viſu præd eis imponend' ratione præmiſſor 
ſieti non debet quia dic quod non Ideo pre- 
Ccepe eſt Coron Dom Reg præd' ꝗd' diſtring 


c 
c 
c 
c 
c 


- Jer Jur' præd' per omnes terras, &c. & qd de 


c 


exit, &c. Iraqd' habeat corpora, &c. ad fac 
: lacan ans Et appon' ei decem tales, &c. 


Challonge, us can 2 the Plaintiff is one of the Shoriffs 


of Londen, and the Venire i lac awarded ts 
the C167 Sucriff. 


E . ſuper hoc prediftus Cuer: ns dic quod 
Ile ag guilam Febaanes Blunt Miles fine 
* Vic 


1 
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* Vic' London & pro eo quod ipſe eſt unus Vic' 
London pet' quod proceſſus de Venire fac' hic 
* xii, &c. ad triand' exit' prædictum præfat' 
5 B. tantum dirigetur, &c. & quæſit' eſt prz- 
fat' defend ſiquid dicere ſciat quare proceſ- 
ſum illi præfat' Fobinni Blunt altero Vic', &c. 
tantum ea ratione ſieri non debet qui dic' qq” 


La) 


altero Vic', &c. quod Venire fac' in Octab' 
Pur Ita quod prædict' querens in nullo ſe 


nec, &c. ad recogn,, &c. qui tam, &c. 


Challenge to the Deputy Sheriff, becauſe he impanel- 
led and returned the fury at the Inſtance and De- 
nomination of the Plaintiff. e 


Et ſuper hoc prædict' defendens Calumpn 


* Arcaiamentum panelli Juratz przd' eo quod 
© panellum illud factum & arraiat' fuit per 


I. V. sub- Vic Com' prædict' ad denomina- 
* tionem præd' quer in favorem & promo- 


tionem ejuſdem quer' quæ quidem Calumpnia 
_ * per Triatores ad hoc elect & Jurat Com- 
perta eſt vera Ideo, &c. 


Challenge by the King's Serjeant upon an Indi ment 


of Feluny, becauſe the Sheriff returned the Fury 
of Life and Death, at the Inſtance and Requeſt, 
and Denomination of the Priſoner. wy 


. * Laurentins B. nuper de A. in Com pred 
; Gen capt', &c. Recitando totum indicta- 


„ mentum ulq; Ideo her inde Jura, &c. ſuper 


„ 


0 eedem Domino Kege Calumpn' Arrcaiament” 
panelli Jurat' pr dict quia dic' quod panel- 
lum 


non Ideo præcept' eſt eidem Fohanni Blunt 


intromittat xii, &c. per quos, &c. & qui 


quo 4. 5. fervien; Dom? Regis ad legem pro 
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© jum illud fact & arraiat' fuit per He-ricum 
© Forteſcue Vic Com prædict' ad denomina- 
© tionem prefac' Laurtutii & in favorem & pro- 
© motionem ejuſdom Laurent ii quæ quidem Ca- 
© lumpn'” per Triatores inde Jur' compeꝛrt' ef 
© vera Ideo panellum amoveatur & cafletur, 
© &c. & Venire fac awarded to the Coroner. 


Challenge by the King's Serjeant for the King to 


ſome of the Fury, for Default of Freehold, ty 

the Value of 405. per Annum. 85 

© Super quo facta publica proclamatione pro 
Domino Rege, &c. ac quidam F. G. Mil 
© ſerviens dic Dom Regis ad legem nunc pro 
© eodem Dom' Rege ven' & quidam Jur mo- 
© do comparen' videlt' J. L. in Juram' præd 
© Jurar' exiſtit Et quia reſid' Jur' ejuſdem Jur 


modo Comparen non habent terras ſeu te- 


© nementa in Com' præd' ad annuum valorem 
* xls. a panel' illo penitus extrahuntur, &c. 


Mich. 23 and 24 Eliz. Rot. 109. Therefore 


Challenge af. came thereupon the Jury before our Lady the 


ter Iſſue join- 
ed, where the 


Fheriff is 


amoved, &.. 


Between 
Barklcy and 
Jefferſin. 


their ſaid Attorneys, and the Sheriff ſent not 


Queen at Heſtminſter, the Day, &c. who nei- 
ther, &c. to Recognize, & c. becauſe as well, 
Cc. the ſame Day is given to the ſaid Parties 
there, Fc. at which Day, before the ſaid 
Queen at Weſtminſter, came the ſaid Parties by 
the Writ; and upon this, the ſame Plaintiff | 
faich, That after the laſt Continuance of the 
ſaid Plea, that is to ſay, aſter the Saturda 
next after, C now laſt paſt; from which 


Day the ſaid Plaintiff was continued here un- 
til this Day, that is to fay, the Day, &« | 


R. P. Eſq; late Sheriff of the ſaid County of E 


from | 
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from the ſame Office of Sheriff of that Coun- 
ty was duly amoved; and the faid Queen now 
by her Letters Patent, hath committed unto 
one T. P. Knight, the Cuſtody of the ſaid 


County of E. by Pretence of which ſaid 


Letters Patent, the faid T. P. now remainerh 


| Sheriff of that County, which ſaid 7. P. of 


A. at A. aforeſaid, took his Wife Anne, of 
the Blood of M. now the Wife of him the 


Plaintiff; that is to ſay, the Daughter of R. D. 


the Son of V D. Knight, Father of Anne, Mo- 
ther of the ſaid A now Wife of him the Plain- 
tiff; which ſaid J. P. Knight. and A. had Iſ- 
ſue between them A. P. yet alive, and in full 


Life remaining, at A. aforeſaid, and this he 
is ready to prove, &. And for that Cauſe he 
prayeth a Writ of our Lady the now Queen, 


of Venire fac. to try the ſaid Iſſue in Form 
aforeſaid joined, to be directed to the Coro- 


ners of the ſaid County; and becauſe the ſaid 


Defendant doth gain ſay, and doth not grant Challenge 
that to be true, therefore notwithſtanding the gain-ſaid. 


lame Challenge, a Command is to the Sheriff, 
that he make to come Twelve, Cc. of the 


Viſne of B. by whom, Cc. 
| Eafter Term, 38 H. 8. Rot. 558. And here- Challenge : 
upon the Defendant doth Challenge the Ar- the 222 
ray of the Panel of the ſaid Jury, becauſe he roner, mag 
faich, That that Panel was made and arrayed the Panel, 
by A. and C. Coroners of the ſaid County, the Denor 
at the Denomination and in Favour of the nation af 
faid Plaintiff, and this he is ready to ve- Flaintiff. 
rify, and requeſteth that the fame Panel 

may be quaſhed. And the faid Plaintiff ſaith, 

That the ſaid Panel by the ſaid Coroners was 

well and equally made; and not at the Deno- 
mination, er in Favour, nor in Promotion of 

the ſaid Plaintiff; whereupon the ſaid Juſtices 


by 
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by the Confent of the ſaid Parties, did chuſe 


and aſſign D. and E. two of the ſaid Jury 
now appearing, to try the ſaid Challenge; 
which ſaid Tryors being elected and tried, 
ſay upon their Oaths, That the ſaid Panel 
was well and faichfully made and arrayed by 


the ſaid Coroners, and not at the Denomina- 


tion, neither in Favour, nor in Promotion of 
the ſaid Plaintitf; whereupon the Jurors of 


the ſaid Jury being « called, tried and ſworn, 


ſay, Oe 
A Precedent of a Challenge to the Array. 


May it pleaſe you, Mr. Baron, This En- 


| queſt you ought not to take, for that Sir Jobn 
Ramſden Knight, Sheriff of the County of 


Pork, who did return the Panel between the 


ſaid 'A. Plainciff, and B. Defendant, is Coulin 


to the Plaintiff, Se. and ſhew how of Kin, 


c. and ſo where the Challenge is for lack of 
Hundredors, or other principal Challenge, 


put it down, &c. and this he is ready to aver, 


_ whereof he prays Judgment, and that the ſaid 


Panel be quaſhed. 


Or thus, And now at this Day S Cc. comes 
the aforeſaid J. S. Plaintiff, and F. B Defen- 


dant by their Attorneys, and the Jurors alſo 


impanelled and demanded did come, and 


thereupon the ſaid J. B doth challenge the 


Array of the Panel aforeſaid, becauſe, cc. 
This muſt be put in Writing, but * 


Counſel's Hand; where the Challenge is to 


the Poles, it is 2 "ſhort Way by a verbal Chal- 
lenge ; ſee the Learning of this is excellent 


and copious in our Rook. 


Ch. 9. Challenges to the Array, &c. 


A Precedint of a Plea after the Lift Continuance. 


And now at this Day, c. comes ſuch a one 
Defendant, by F. C. his Counſel, and faith, 
This Action the Plaintiff againſt the Defen- 
dant ought not to maintain; for that after 


the Suinden of the Holy Trinity laſt paſt, 


from which Day until ſuch a Day in Afichael- 
mas Term next, unleſs the Juſtices of Aflizes 
come before ſuch a Day, Cc. che Action 
aforeſaid is continued, &c. the Plaintiff by 
his Deed dated, Cc. did Releaſe, &c. and 
ſhew, Cc. the Matter what it is, whether in 


Abatement in Bar dilatory, or peremprory, 


as the Caſe is, Cc. and this he is ready to 
aver. 


nuance, 61 and 83. ſays, That after the Inqueſt 
is awarded to inquire of Damages, the De- 
fendant cannot plead a Plea Puis le darrein Con- 
tinuance, becauſe he hath no Day in Court to 
—— 50 5 
The Day of Niſi prius and Day in Bank are 


all one; fo that a Releaſe made betwixt thefe 


Days cannot be pleaded in Bank ; bur ic ſeems 


that a Releaſe made between the Day of the 


I'enire facias retorned, and the Writ of Niſi 


prius awarded, and the Nay of the Niſi prius 


may be pleaded at the Day of the Ni p. int, 
but not after the Verdict, 21 H. 6. f. 10. Bro. 
tit. Furor, &c. 31. tit. Continuance, 76, 42. 27, 
1 8 
"i Man ſhall have but one Plea after the laſt 
Continuance ; for the Plaintiff ſhall not be 


delayed ad infinitum, 16 H.7. 11. Bro tit. Con- 


tinuance, 59,41. 45, 46.5, 21. 


After 


* 


Note, Brook in his Abridgment, tit. Conti- 
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After the Inqueſt taken by Default, and 
before Judgment, the Defendant came and 
pleaded an Arbitrement made after the laſt 
Continuance ; and by the Opinion ot the 
Court, he had no Day in Court to plead this 


Plea, and it was faid, That he could p.cad 


no Plea in ſuch Cale, but as Amicus Curie, 
and of Matter apparent he ſhall be received; 
otherwiſe, he muſt reſort to his Audita Overe- 
la, 21 H. 7. 33. Brook, ibid. 38. 


But if the Jury remain for Default of Ju- 
rors, the Defendant may plead a Releale, ec. 
at the Day 1 in Bank Puis le darrein Continuance, 


although he did not offer it at the Niſi prias, 
otherwile if the Jury had been taken at the 
Niſi pris, 22 H. 6. 1. ” ibid. 39. 

If ir be pleaded at the Ni prius, the Court 
may record the Plea, and diicharge the In- 


queſt, bs give Day co the Parties in Bank, 
ibid. 3.4. 


In 53. aſter Iſſue joined, the Deſendant 


at the Niſi prius pleaded Payment of Part af. 
ter the latter Continuance in Abatement. And 
the Jury being diſcharged, and the Plea ad- 


jour ned in Bank, for that no Place of Pay- 


ment was pleaded, the Plaintiff had Judg- 


ment to recover his Debt, becauſe after Iſſue 
joined, no Reſpondeas enfer can be awarded, 


L. 5 E. 4. 139. Aleyn's Rep. 69. in the Caſe of 
Beaton and Furreſt. 

Now, although when Difficulty ariſes in 
the Evidence, the Matter is moſt commonly 
(of late) found ſpecially, and Demurrers on 


the Evidence are ſeldom uſed ; yet inaſmuch 


as it is ſometimes done, and that our Practi- 
cer may be prepared with an Authentick Pre- 
cedent for that Purpoſe, I ſhall tranſcribe one 
our of Coke's Entries, f. 144. viz. 

2 , Poſtea 
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Poſtea die & loco infracontent' coram Ja- Poſtea, ff. 
© cebo Dyer Milice, Capitali Juſtitiar' Dom. 
* Reginaz de Banco & Nicholas Barham uno 
© fervient” dict' Dominx Reginz ad Legem 
© Juſtic? iptius Dominz Reginz ad Aſſiſas in 
Com' M. Capiend' alſigu per tormam Sta- 
© tuti, &c. Ven tam inftanominat' F. A. quam 
© infraſcripr” H. C. per atturnat' ſuos infra con- 
* rent” & Jur' Jur' unde inſra fit mentio Exact 
* ſimilit' vener Qui ad veritatem de infra con. 
„ Mo f jati. & lurati fuer . P. De 
rent dicend' electi, triati, Jurati fuer Cg 
© ſuper præd' H per quendam J. h de gas 
uper quo Pra k per q dam 7. 5. dict 5. 4. 
© Confiio iplius H. C. manutentione exitus produxit 
© interius junct' Coram præfat' Juſt' Jur' præ- quoſdam J. D. 
* di in Evidentiis oftens? & dic' quod, &c & T B. ex. 
Here recite tbe Evidence truly] und A pet 
| ly } unde petit i 
c 9 3 2 . prodan- 
Judic' & quod Jur' pre veredict ſuum de & dum exit. 
* ſuper infra contenc' pro ipſo H. reddant, &c. pred* qui 
3 5 quidem J. D. 
jurat. exiſten dedit in Evident' Jur' pre d' & juravit in his Anglicanis 
verbis, videlicet, That upon Diſcourſe, & e. | and ſo recite his Evidence. Þ 
Er pred” T. E. jurat' exiſten' dedit in Evident. Jur pred” & juravic 
in his Anglicaris verbis, videlicer, Thar, &c. And ſo recite the Eui- 
dence,] Er ſupra inde H. P. ex conſilio Def. dixit quod materia præd' 
ſuperius in eadem dat' non fuir ſufficiens in lege ad manutenend' exit“ 
præd' Et moratur in Lege ſuper Evidenc' pred. Et hoc, &c. Et pet', 
& c. Ex prez] cauſis ex parte pæed. Quet' dixit quod fuit ſufficiens 
in Lege Et hoc, &c. Et pet', &c. ſuper quo Jur pred” ſuper ſacra- 
ment” ſuum dic' i Lex ſit cum Quer' quod piæd' Def. eſt Cu?. de in- 
fra content modo & forma prout d' que r' interius narravit quodque 
pied que: occalione premiſ. ſufficient” dampn” ad 11 J. ultra t ii. & 
cuſtag. Et pro Miſ & cufiag. illis 40. Er fi Lex fic cum Def. 
Juꝛ' pred” dic? quod præd' Def. non «ft cul' modo & forma ptout præd 
quer' inter ĩus ver ſus eum queritur. 


Et pred 7 4. per quendam C. F. de 
Conſilio ſuo dic' quod materia præd' per 
præfat' H. C. Jur præd' ſuperius in Eviden- 

* tiis oſtenſ. minus ſuff. in lege exiſtit ad pro- 

* band' exitum interius Jun&' pro parte ejuſ- 
dem H. quodque iple ad materiam illam in 
forma 


x76 


Joiader. 
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© forma præd' in Evident' oſtenſ. neceſſe non 
habet nec per legem terrz tenet reſpondere, 
© & hoc paratus eſt verificare, unde pro defe- 
ctu ſuthcient' mater” Jur præd' in hac parte 
oftenf. idem F. petit Judic' & quod jur' de 
Veredict' ſuo ſuper Exit' præd' reddend' exo- 
neretur & debitum ſuum intra ſpec' una cum 
damn' ſuis occaſione detent' debiti illius ſibi 
adjudicari, &c. . 
Et præd' H. C. Ex quo ipſe fuſhc' mater 
in lege ad manutenend' exit' infra content' 
pro parte ipſius H Jur' præd' ſuperius in Evi- 
dent” oſtenſ. quod ipſe parar' eſt verificare, 
quam quidem materiam præd' J. non dedi- 
cit nec ad eam aliqualiter reſpond' fed veri- 
ficationem illam admittere omnino recuſat 
© pet” Judic' & quod preJid' J. ab actione ſua 
præd' verſus eum habend' præcludatur, ac 
© quod jur' przd de Veredict' ſuo ſuper exit 
præd' reddend” exonerentur, &c. . 


W fm «2 


« 


A Precedent of a Demurrer upon the Evidence. 


And now at this Day the faid Plaintift and 
Defendant by their Attorneys did appear, and 
che Jury likewiſe did appear and were ſworn, 
Cc. upon which Sir T. II. Serjeant at Law, 
of Counſel wich the Plaintiff, gave in Evi- 
dence ſo and fo, and repeat it truly, and did 
require the Jurors to find for the Plaintiff, 
npon which J. C. of Counſel with the De. 
fendant faith, That the Evidence and Allega 
tions aforeſaid alledged, were not ſufficient in 
I .aw to maintain the Iſſue joined for the Plain- 
tiff, to which the Defendant needed not, nor 
by the Laws of the Land is not holden to 
give any Anſwer; wherefore for Default of 
ſufficienc Evidence in this Behalf, the De. 

4 ſendan- 
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fendant demands Judgment, that the Jurors 
aforeſaid of giving their Verdict be diſchar- 
ged, & c. and that the Plaintiff be barr'd from 
having a Verdict, &c. Then the Plaintiff joins 


and ſays, That he had given ſufficient Matter 


in Evidence, to which the Defendant hath 
given no Anſwer, &c. and demands Judg- 
ment, and that the Jury be diſcharged, and 
that the Defendant be convicted; then the 


Jury may give Damages, if Judgment ſhall 


happen to be for the Plaintiff, Cc. 
| A Bill of Exception. 


Ebor. ſc. Memorand.That the 1it Day of Auguſt, 
Anno 1650. before T. P. and V. Juſtices of our 


ſaid Lord the King, for taking Aſſizes in the 
ſaid County affigned, in a Plea of Treſpaſs 
and Eje&tment, which F. S. in the Court of 


our laid Lord the King before himſelf, by 


Bill, doth proſecute againſt E. B. ſuppoſing by 
the faid Bill, that the aforeſaid T. B. &c. | And 
recite the Subſtance of the Declaration, or what it 
is, &C. and the Iſſue, and then what the Evidence 


to prove the Defendant guilty was, | Which here 


was a Surrender of a Copyhold out of Court, &c. 


and that he deſired the Jury aforeſaid to give 


their Verdict for the ſaid T. B. of and upon 
the Premiſſes, and that he likewiſe deſired 
the Judges aforeſaid, that they would inform 
the Jury aforeſaid, that the Surrender afore- 


ſaid out of Court made, was good and ef- 


fectual in Law, and the aſoreſaid Juſtices, the 
aforeſtid Surrender of the Land aforeſaid, 
with the Appurtenances, made out of Court, 


of the Manor aforeſaid, in Form aforeſaid, 


did affirm to the ſaid Jurors was not good in 
Law, by which the ſaid Thomas for that the 
ons N ores 
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aforeſaid Matters to the ſaid Jurors in Evi. 
dence ſhewed. doth not appear, Cc. did re- 
queſt of the ſaid Juſtices, according to the 
Form of the Statute in fuch Caſe provided, 
this preſent Bill, which doth contain in it the 
Matter aforeſaid, above by him to the Jurors 
aforeſaid ſhewed, by which the ſaid Juſtices, 
at the Requeſt of the ſaid Thomas, this Bill 
have ſealed ar D. aforeſaid. 

Vide a Bill of Exceptions in the King's Bench, 
upon a Trial at the Aſſizes in Som. Vernon's 
Caſe, in Brownlow's Entries Latin Rediviv. 
F. 129. Where the Declaration, Plea, and 
Continuances are ſet forth, and then the Ex- 
ceptions. A very uſeful Precedent. 

© De Termino Sancti IIillarii, Anno Regni 
Domini Caroli ſecundi, nunc Regis Angliæ, 
* &c. 33 & 34. 1 1 
Hilla ſſ. Samuel Verdon Gen. un Clerc', &c. 
© [ Here recite all the Pleadings and Continuances of 
© the Record] Qui quidem teparal' exit? in for- 
ma præd inter partes præd' reſpective junct 
© poſtea ſcilicet ad Aſſizas tent” apud Caſtr' 
© Cant in Com' præd' coram W. Mountagne 
© Capicali Baron Scaccarii dicti Dom' Regis 
& H. M indbum, Mil un? Juſtic' dicti Dom 
Regis de Banco Juſtic' Dom' Regis ad Aſ- 
_ © filas præd' pro Com capiend' aſſign ſecun- 
dum formam Statut', &c. die Martis 14 die 
* Martii Ann Regni dict Dom' Regis nunc 34. 
* ad triation' deven Ad quem diem coram 
© Juſtic' præd' ven' tam præd' Sam. Verdon in 
I propria perſona ſua quam prad' I F per At- 

torn' ſuum præd & Jur Jurat' ill impanellat 
exact ſimiliter ven & in jur' ill ſeparal 
K exit' præd' in forma pred reſpective junct 
6 qurat” fuer. 1 

Et juper triatione ill' in forma pred” by 

| bit 
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bit in manutentione præd exit ſuperius uit” 
junct' præd' S. V. dedit in evident! Jur? ſic 
„ impanellat' & Jurat Quod, &c. | Here recite 
„ what he gave in Evidence. Ac luper inde 
Conſiliarii ex parte præd J. F interpoſuer' 
& inſiſtebant quod materia pred? Jur pred? 
in Exidenc' fic ut præfertur dat' non fuit 
lufficiens in Lege ad manutenend' exit' præd 
ex parte præd' S. VJ. Et ea de cauſa petier' & 
præfat' Judice quod materia illa foret ſcpe- 
. Falit comp!” Nihilominus Juftic' prædict' 
: declaraver' opinion ſuam quod materia præ- 
dict' Jur' præd tic ut præfertur in Evidenc” 
, dar tuir ſufficien in I.eg? ad manutenend 
exit præd' cx parte prac” S. J, fi Jur' ill cre- 
derent & invenirent quod, &c. Ac ſuper inde 
præfat' Juſtic” per direQiones ſuas ſecund 
opinion ſuam pred” poſuer' conſideration 
inde de Jur' præd ſuper quo conſiliarii præ- 
fat' I. F. conceper quod per legem terræ 
materiæ præd' ex parte præfat S. F. Jur præd' 
in Evidenc' fic ut præfertur dat' (licet Ju 
* 
* 
« 
6 
* 
C 
6 


it crederent & invenirent quod, &c.) non 


tuer' in lege ſufficien ad manutenend'crir ill 


per præd' S. . Ideo poſuer exception fſuam 


opinion” Juſtic' præd' & petierunt quod præ- 
tat” Juſtic apponer* man ſigill' ſua huic billæ 
ſecundum formam Statuti in hujuſmodi caſe 
2dir' & proviſ. ac ſuperinde præfat I Hind- 
bam appoſuit manus & ſigilla ſua adinde ſe- 
cundum formam Statuti przd.. Dat apud Ca- 
rum Cant' 14 die Martii Anno Regni dict 
Dom' Regis nunc 35. H. Vindbam. 
1. Weſt. 2. 31. 13 E. 1. 1. When the Juſtices 
will not allow a Bill of Exception upon 
Prayer, if the Party impleaded tender the 
fame unto them in Writing, and requires thei: 


Wo: * 


Seals thereunto, they or one of them ſhall do it. 
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2. If the Exception ſealed be not put into 

the Roll, upon Complaint thereof to the King, 

the Juſtice ſhall be ſent for, and if he cannot 

deny the Seal, the Court ſhall proceed to 
udgment according to the Exception. 

This Bill of Lxception is given by the Sta- 
tute of ,. 2. cup. 31. before which Statute 
a Man might have had a Wric of Error; for 
Error in Law, either in ruditione Fudicii, in 
redditicne Fxecuticis Or in Proceſu, &c. which 
Error in Law mult be apparent in the Re- 
cord; or tor Error in fai, by alledging Mat- 
ter out of the Record. as the Death of either 
Party, Cc. before Judgment. But the Miſ- 
chief was if either Party did offer any Ex- 
ception, praying the Juſtices to allow it, and 
the Juſtices over-ruling it, fo as it was never 
entred of Record, this the Party could not 
aſſign for Error, becauſe it neither appeared 
within the Record, nor was any Error in fait, 
but in Law; and ſo the Party grieved was 
without Re:nedy until this Statute was. 

This Act extendeth to all Courts, to all 
Actions, and to both Parties, and to thoſe 
who come in their Places, as to the Vou- 


chee, Cc. who comes in {eo tencutis. 


It extendeth not only to all Pleas dilatory 
and peremptory, Cc, to Prayers to be re- 
ceived, Oyer of any Record or Deed, and 


the like; but alſo to all Challenges of Jurors, 


and any material Evidence given to any Jury, 
which by the Court is Cver-ruled, 2 Inf. 


Ft. | _ 
All the Juſtices ought to ſeal the Bill of 


Exceptions, yet if one doth it, it is ſufficient; 


if all refuſe, it is a Contempt in them all. 
And the Party grieved may have a Wric 


grounded upon this Statute, commanding them 
to 
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to put their Seals, u Frmem Statuti, & hoc 
ſab periculo quod incuinbit nullutemus omittotis, 

The Party muſt pray the Juſtices to put 
their Scals; but if they deny it they may be 
commanded, and may do it after Judgment. 

It the Party be dead, his Heirs or Exe- 
cutors, &c. according to the Cafe, may have 
a Writ of Error upon this Bill of Excep- 
tions. And no Diminution can be alledged, 
for the Parties are confined to the Matter in 
the Bill. | 
If the Juſtice die before he acknowledg- 
eth his Seal according to the Act, a Scire fa- 
cias ſhall go to his Executor or Adminiſtrator, 
for the Death of the Judge is the Act of God, 
which ſhall not prejudice the Party : As in 


the Caſe of a Certificate of the Marſhal of 


the Kings Hoſt, that the Perſon outlawed 


was in the King's Service beyond Sea, in a 


Writ of Error a Scire faczas ſhall go to the 
Marſhal's Executor or Adminiſtrator upon 
ſhewing the Certificate. 

If the judge denieth his Seal, the Party 
may prove it by Witneſſes, ib. : 

Error of a Judgment at the Grand: Seffions 
in the County ot Pembroke, in an Aſſize of 
darrein Preſent ment, by Henry Cort, againſt the 
Biſhop of St. D. vis, Dorothy Owen and others, 
tor the Church of Stac ip. 


The fourth Error aſſigned was, becaule the 


Iſſue being, whether H. Cort did laſt preſent 


one R. D. the laſt Incumbent, who was inſti- 


tuted and inducted upon this Preſentation : 


The Plaintiff offered in Evidence Letters of 
Inſtitution, which appeared to be, and fo 
mentions that they were ſcaled with the 


Seal of the Biſhop of London, becauſe the Bi- 
ſhop of St. David's had not his Seal of Office 
 N3 there, 
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chere, and thoſe Letters were made out of 
the Dioceſs; and the Defendant had demur- 
red rhereupon, that thoſe Letters were inſuf- 
hicicnc, and the Demurrer was denied, which 
Jones laid was an Error, becauſe they ought 
co nave permitted the Demurrer, and ſhould 
have adjudged upon it But it was held, 
That the not admitting of the Demurrer ought 
not to be aſſigned for Error ; for when upon 
the Evidence, the Matter was over-ruled by 


the Juſtices of Aſſize, that was a proper Cauſe 


of a Bill of Exceptions, and the Remedy 


which the Statute appoints in that Caſe : And 
for the Matter of the Letters of Inſtitution 


ſealed with another Seal, and made out of 
the Dicceſs, it was held they were good 
enough, for the Seal is not material, it being 


an Act made of the Inſtitution, and the Writ- 


ing aad Sealing is but a Teitimonial thereof, 


which may be under any Seal, or in any 


Place. But of that Point they would adviſe, 
Cro. 1 Part, 340. 1 
The Party grieved may have a Writ of Er- 


ror, and may aſſign Error upon that Bill 


ſcaled, and alſo in the Record, or in one of 
them at his Pleaſure, F. N B. f. 21. N. Ex vi- 
gore jura, it need not be allowed in Arreſt of 
Judgment, 27 H. 8. in Tatums Action upon 

the Caſo. 1885 


Note, This Bill is to prevent the Precipi- 


tancy of the Judges, and ought to be allow- 


ed in all Courts, and in all Places of Plead- 
ings, and may be put in at any Time before 
the fury have given their Verdict. on 
Bur this Bill is rarely uſed, there being im- 
per cengreſſus betwixt the Judge and the Coun- 
i:l; and the Prudence of the Judges induc? 
them 
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them to find ſpecial Verdicts in Caſes of 
Doubt and Difficulty. 


A Releafe prayed at the Aſizes after Iſſue 


Joined. 


© Ft præd' Defend' in propria perſona ſua 


© ven & dic' quod præd Juſtic' Dom” Regis hic 
© ad caption Jur' prædict' inter iplum Defend” 
* & præfat' Quer procedere non debent quia 


* dic' quod poſt xii diem F. ult' præterit de quo 


die Jur' præd' inter partes præd' continuat' 
* fuir,& ante hunc diem ſcilicet diem de Aſſiſe] 
ſcilicet primo die M. Anno, &c. apud, &c. 
præd' Quer' per nomen, &c. remiſit, relaxa- 
vit, &c. Et hoc, &c. unde pet' quod Juſtic' 
* pred ad captionem Jur' prxd ulterius pro- 
© cedere volunt. 


The Death of one of the Defendants pleaded after 


the laſt Continuance. 


Et prædict' Defendens per A. B. Attorna- 


tum ſuum ven & præd' T. non ven & ſuper 


© hoc prædict Defend” dic quod poſt ult con- 


© rtinuationem placiti præd ſcilicet poſt xv_ 


* Paſche ult' przterir' de quo die loquela præ- 
dict' ultꝰ continuat' fuit hic uſque ad diem 
ſcilicet in Craſtino Sanctæ Trinitat tunc 


© prox” ſequen” & ante eundem diem ſcilicet 
* decimo die Maii ult' præterit prædict T. 


* apud A. prædict' obiit. Et pet” quod null 
proceſs nec aliquid aliud in placito predia? 
© ulrerius verſus præfat' T. fiat & quia præd 
© I. & R. hoc non dedic' Ideo null proceſs 
nec aliquid aliud in placito przd? verſus præ- 
* fat T. fiat, &c. = 


Na —4B& 
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A Baron challengeth the Panel becauſe no Knight 
was returned of the ſame. 


© Et ſuper hoc idem T. calumpniat arraia- 
© ment panelli przdi&' quia dic' quod iple eſt 
© & tempore arraiament panelli illius fuit 
© Baro hujus Regni Angliz locum & vocem 
habens in quol Parliamento hujus Regni 
© quodque in eodem panello nullus Miles no- 
© minat & retorn exiſt 


CHAP. 


tEt hoc paratus eſt ve= | 
© rificare unde petit Judicium & quod panel- 
lam illud caſſetur, &c. 


Cl 
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CHAP. X. 


" what Things 4 Jury may inquire ; when 
T5 Spiritual ; when of Things done in ano- 
ther County, or in another Kingdom ; when 


Man's Intent, &c. 


of Eſtoppels, and hen not; when of 4 
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„HE next Words in the Writ, which ses more of 
have not yet been taken Notice of, are this Matter, 
theſe, per quos rei veritas melius ſciri poterit ; . 13. 


and this is the chief End of their meeting to- 


gether: No Court can give a right Judg- x. fag Jur 
ment, unleſs the Truth of the Fact be Cer- iti. 


tainly known ; and to find out this Truth, no 
Way is like to this of Juries: For they do not 
only go upon their own Knowledge, though 
they are Neighbours to the Place where the 


Queſtion is moved, and ſo are preſumed to 


have a better Knowledge of the Fact, than 


any others; for vicinus facta vicini preſumitur 
fire, But leſt this Preſumption ſhould fail, the 


Law allows other Evidence to be given to 
them, by which they may more certainly 


and confidently give their Verdict of the 


flue, which is meant by this Word Rei. 


And here it will not be amiſs to give you a 


brief Deſcription, de quibus rebus, what the 
Inqueit may inquire of, and find. 


Wherefore, though it be true, that a Jury OftheLaw. 


ſhall not be charged, or meddle with a Mat- 
ter of Law; and if they do, and find it, their 
Verdict as to this ſhall be void; yet daily 


Experience 
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Experience (as well as Littleton, Sect. 368) 


tells us, that they may take upon them the 


F.nowledge of the Law, and give a general 
Verdict; though to find the Special Matter is 
the ſaſeſt Way for them; becauſe, if they mi- 


flake the Law, they run into the Danger of 


an Attaint. 

In the Caſe of Manby and Scot, adjudged 
Tin. 13 Car. 2. B. R. one Queſtion was, If 
the Verdict was well found, in an Action of the 


Caſe againſt the Husband for Wares bought 


by the Wife; the Verdict finding, that the 
Wares were Neceſſaries, and according to her 
Degree, whereas (as was objected) they ought 
to have found the Degree of the Party, and 
the Value of the Wares, and left ir to the 
Court to judge ? 3 

But it was anſwered and reſolved, that the 


Court, 5. e. the Judge before whom tis tried, 
inſorms the Jury of the Matter of Law, and 
accordingly they ſind, and ſo it belongs not 


to this Court. 


Broughton, a Reader of the Temple, brought 


2 Bill by Quo minus in the Exchequer, againſt 


Prince, for maintaining a Suit againſt the Sta- 
tute, Cc. Prince pleads, that he was admitted 


in the Inner-Temple, and Student for many 
Years there, that he was Conſiliarius, in Lege 
eruclitus, and took his Fee in that Cauſe. B. re- 
plied, de Injuria ſua pos abſque hac quod in 
lege eruditns, Ofc. & hoc petit, Cc. & defendens 


fomiliter. 


it was moved, That the Defendant ſhould 


d-mur to the Replication. Arkinſ9n excepted 
to the Traverſe and Concluſion; for it cannot 
hz tried by a Jury; for (ſays he) if Matters in 


1 xw be to be tried by the Judges, & fortiori, 


the Jearning of the Law ought to bs tried by 
them. Per 
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Per Manwocd Chief Baron, It ſhall be tried 
by the Country, 3 Lee. 237. Broughton verſus 
Prince; which Caſe is cited, 3 Cro. 728. to be 
otherwiſe ruled; yet it was allowed there a 
good Iffue, whether a Parſon of a Pariſh 
could pear Welſh. 
Hut. 20, 21. Whether a Plaint was levied 
according to the Cuſtom, was tried by a Jury 
who are directed by the Court, as to the 
Plaint, and whether it were purſuant to the 
Cuſtom, and are to find according ta ſuch 
Directions. : 
In many Caſes, the Jury are to inquire of Of a Man's 
the Knowledge and Intent of a Man, as where latent. 
the Nar. is, that the Defendant kept a Dog 
which killed the Plaintiff's Sheep, ſciens canem 


um ad mordendes oves conſuetum ; though ſciens 


be not traverſable, yet the Jury upon Evi- 

dence muſt enquire of it, Lib. 4. 18. 8 

ln ſome Caſes, a Jury may try and find a Of ſpiritual 
ipiricual Thing, as a Divorce, Matrimony, &c. Things. 

and muſt take Notice thereof, upon Pain of 

Attaint, lib. 4. 29. lib. 9. lib. 7. 43. Vide bie, 

cap. 2. 

The Jury may find Baſtardy, but it was Baſtard. 

_ pleaded it muſt be tried by Certificate. 

So they may find a Divorce, for it is not Divorce. 
Matter of Record, but a Matter in Fait. 

The Jurors of 
One County may In Treſpaſs Quare clauſum fregit in the 
and any tranſitory County of D. where the Treſpaſs was com- 

Thias done in an mitted in the County of S. upon Not gui!. 
ch 8 25 * 10 ty, i{ the Jury find the D-fendant Guil'y 
er County: Nay in the County of S. th-ic Verdict is void. 
ſometimes they muſt But if they find him Guilty generally, an 
find local T hings in Attaint lieth, Finch 40c, becauſe this Treſ- 
— County; as paſs ie local; and what is local cannot be 
if the Heir * q inquired of by Men of another County, for 
3 ir pleads they can have no Conuſans of it. 
riens per diſcent, and 


the 
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the Plaintiff replies, Aﬀers in a Pariſh and 
Ward within London, the Jury may find Aſſets 
in any County; the fame Cale againſt an 
Executor, who pleads plene adminiſtravit; the 
| Jury may likewife find Afſfets in any Part of 
Of Things the World. And the Reaſon is, becauſe the 
done in ano. Place is only named for Neceſſity of Trial. 
LY But where the Place is Part of the "ue, It is 
Vide — 4 otherwiſe. And therefore, if I promiſe in 
one Place to do a Thing in another, and If. 
ſue is upon the Breach, the Jury ought to 
come from the Place of the Breach. Bur if 1 
promiſe in Lindon, to do a Thing at Bourdeaux 
in France, and ſue upon the Breach, yet this 
ſhall be tried in London for Neceſſity, becauſe 
otherwiſe it would want Trial, the Jury muſt 
enquire of the Breach at 3 Bur if I 
| promiſe in France to do a Thing in France, fo 
that both Contract and Performance is beyond 
Roll. tit. . Trial, Sea, this wants Trial in our Law, Lib. 6. 47. 
fel. 371, 624. Lib. 7. 23, 26, 27. 
In the Caſa of Drake ad Beere, Trin. 
15 Car. 2. B. R. this Difference was agreed by 
the Court, viz That a Jury in an inferior 
Courr may inquire of Things out of the Ju- 
riſdiction, if they be but for Increaſe of Da- 
mages, as is 1 Cro. 571. Ireland verſus Blick- 
wel; but if they inquire of any Thing iſſuable 
out of that Juriſdiction, it is naught, 1 Cro. 1ol. 
2 Cro. 503. 
Jurifliction Error was brought to reverſe a judgment 
of Courts. given in the Palace-Court, in Indebitat. for 
that the Defendant was indebted to the Plain- 
tiff infra Juriſclictionem, for Nurſing of a Child, 
not la ing, the Nurſing was infra Furiſdiftionem. 
Handb. IViadbam Juſtice, held it good, for 
that it i; a Deht every Where, and not like a 
Debt that aciſech by Matter collateral: But 
Twi 


' 
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Twiſ[dn Juſtice doubted, M itebead verſ. Brown. 
Paſch. 15 Car. 2. B. R. 
Vid: Suunders's Reports, 1 Part, 73. Peacock 
againſt Bell and Kendal. The Plaintiff decla- 
red the Defendant infra Furiſdidt icnem indebitatus 
fuiſſet ro the Plaintiff in 39 | pro diverſis Aer- 
chandizis per quer. eidem Defendenti ante tempus 
ilud wendit. & deliberat. Held naught in an in- 
ferior Court, for not ſaying ibidem vendit. & c. Inferior 
but good in a ſuperior Court, and in the Courts. 
County-Palatine of Durham, tor that is an ori- 
ginal and ſuperior Court. 5 
The Jury may find Eſtoppels, as the taking Eſtoppels. 
of a Leaſe of a Man's own Land, by Deed ” 
indented, or the Delivery of a Deed before When the 


the Date, as in Debt by an Adminiſtrator, Eſtoppel is 


upon a Bond dated 4 Aprilis, 24 Elis. The == 


Defendant pleaded that the Inteſtate died be- judge accord- 
fore the Date of the Obligation, and iſſint ing to the eſ- 
nimmt ſon fait, upon which they were at Iſſue, pecial Matter 
and adjudged that the Jury might find that the on 


Bond was delivered the third of April, becauſe 


they are {worn ad wvcritotem dicendam ; though 
the Parties are eſtopped to plead a Decd, was 
delivered before the Date; but they may 
plead a Delivery after the Date, becauſe it 


| ſhall never be intended that a Deed was deli- 


vered before the Dare, bur after it may. ; 

But it the Eſtoppel or Admittance be with- Eſtopp:1+. 
in the ſame Record, in which Iſſue is joined, 
then the Jurors cannot find any Thing, con- 
trary to this, which the Parties have affirmed 
and admitted of Record, though it be not 
true, for the Court may give Judgment upon 
Macters confeſſed by the Parties; and the Ju- 
rors are not to be charged with any ſuch 
Thing, bur only with ſuch in which the Par- 
ties vary, Lib. 2. 4. Liv. 4. 53. Co. Lit. 227, 
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Decree. 


Exemplifica- 
tion. 


Records not 
mewed. 


Of what Things a Jury may inquire. Ch. to. 
A Decree in Chancery ſha!l be tried by a Ju- 
ry, and not by it feif; for it is not a Record, 


but a Decree recorded. The Chancery, as it is 


a Court of Equity, is not a Conrt of Record, 
but touching Things agicaced in the Petry- Bag 
Office, it is a Court of Record. 
Exempliſication of a Decree in Cbancery, 
which has Bill and Anſwer, allowed good E- 
vidence, Reb. 1 Part, 21. Deeds, &rc. 
The Jury may find Deeds or Matter of Re- 
cord, it they will, though not ſhewed in Evi- 


_ dence, Finch 400. They may inquire of 


Things done before the Memory of Man, 

Lib. 9. 34. 5 a 
The Jury in many Caſes may fir:zd Matters 

in a foreign County, Conditions, Records, 


Releaſes, ec. As in Battery of the Plaintiff's 


| Foreign 
” Coun; ye 


Warranty. 


Condition. 


Servant in one County, and Loſs of Service 
in another County, this Damage in the other 
County may be inquired of by the Jury of 
the County where the Battery is laid. The 
like of Aſſets, becauſe tranſitory; otherwiſe of 
a local Treſpaſs, &c. 

Null tiel Record is not to be tried by a Jury, 


but upon the general Iſſue, &c. they may find 


a Record. : 
The Jury may find a Warranty, being gi- 
ven in Evidence, though it be not pleaded: 


Nay, the Jury may find that which cannot be 


pleaded ; as in Treſpafs, upon Not guilty, the 


Jacy may find that the Defendant leaſed Lands 
for Life, upon Condition, and entred for the 


Condition broken; chough this cannot be 


pleaded without Deed, yer the fury may find | 


it, Lit. Sect. 366. 


4 | doth 


Where a collateral Warranty binds, this may 
well be given in Evidence; tor although it 


| 
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| doth not give a Right, yet in Law this ſhall 

bar and bind a Right, Lib. 10, 97. 

Where the Plaintiff's Title is by Eſtoppel, Jury is bound 
and the Defendant pleads the general Lilue, by Eſtoppel 
the Jury are bound by the Eſtoppel; for here — — 
is 2 Title in the Plaintiff, that is a good Title the Pact at. 
in Law, and a good Title if the Matter had large by 
been diſcloſed and relied on in Pleading ; but Pleading. 

if the Detendant pleads the ſpecial Matter, 

and the Plaintiff will not rely on the Eſtoppel 

when he may, but take Iſſue on the Fact, the 

Jury ſhall not be bound by the Eſtoppel; for 

then they are to find the Truth of the Fact 

which is againſt him. Thus in Debt for Rent 

on an Indenture of Leaſe, it the Defendant 

plead Nil debet, he cannot give in Evidence, 

That the Plaintiff had nothing in the Tene- 

ments; becauſe, if he had pleaded that Spe- 

cially, the Plaintiff might have replied the 
Indenture and eftopped him; but it the De- 

fendant plead Nibil habuit, &c. and the Plain- 

tiff will not rely on the Eſtoppe!, but reply 

habuit, c. he waives the Eſtoppel, and 

leaves it at large; and the Jury ſhall find che 

Truth notwithſtanding his Indenture, S. 

276, 277. 3 


CHAP. 


Of the Furies Oath, and Trials Ch. 11. 


—— 


CHAP. X. 


The Juries Oath ; why called Recognitors in an 
Aste. and Furors in a Fury. Of the /rial 
per medietatem linguæ; when to be fray- 
ed, and when grantablle. Of a Trial be- 
twixt two Aliens, by all Engliſh. Of the 
Venire Facias, per medietatem linguæ, 

and of a Challenge to ſuch Furies. : 


Aſſiſe, Ea THE Jury having heard their Evidence, 
=_ L let them now conſider of their Verdict: 
1 But firſt they muſt remember their Oath, 


word Jury. which in effect is, To find according to their Evi- 

Vide 28 E. 3. dence, and therefore they ſhould have had it 

13. before the Evidence, but that the Form and 
Order of the Venire facias (which I have tried 

my ſelf to follow) leads me to it after their 

See Chap. 1. Evidence, in theſe Words, Ad faciend. quandam 

Furatam. | have already ſhewed the Deriva- 

tion of this Word Furata, and what is the le- 


ſaid Definition) to be a Jury of twelve Men, 


2 Truly” 


4 — H — — 


aal Acceptation of it; only obſerve with our 

1 Iaſt. 154. great Maſter Littlaten, That the word A ſe is 

— taken for a jury; ſo, as the learned 

Ty: Commentator doth well paraphraſe, that the 
Aſiæs for Ju- word Aſſiſe is Nomen eAquivocum e/Equivocans, | 
rats, becauſe ſometimes it ſignifieth a Jury, ſome- 
time the Writ of Aſſiſe, and ſometime an Or- 

dinance or Statue; but Furata is Nomen e&/£- 

qui vocum e/£quivocatum, becauſe we always un- 

derſtand that Word (according to the afore- 


ſo called, by reaſon of the Oath they take, 


: 


Words in the Venire facias, Ad faciend' quandam 
Turatam. 


Ch. 11. per medictar. linguæ, &c. 193 
Truly to try the Suit of Niſi prius, vetween Party The Juries 
and Party, acccrding to their Evidence. 

And as in an Alſiſe. the Jurors are called Why called | 
Recognitors, from theſe Words in the Writ of Recognitors 
Aſliſe, Fa cere Recoonitionem ; ſo upon a Niſi ot x Aſſiſe, 

ins, they are called Tarateres, trom cheſe ; Jurors in 


In ancient Time, the Jury, as well in Com- 12 Knights. 
mon Pleas, as in Pleas of the Crown, were 
twelve Knights, as appears by Glawvil, Lib. 2. 

cap. 14. and Bracton, fol. 116. 

The next Words of the Venire facias are, In- 
ter partes prediftas. In the fourth Chapter, 1 
have inſtanced, That in ſome Caſes, a Jury 
ſhall be awarded betwixt the Party and a 
Stranger to the Writ and Iſſue; I will now 


ſhew what the Jury ſhall be, when one of 


the Parties is an Alien, the other a Denizen; 
and when both Parties to the Iſſues are A- 
liens. 

This Trial is called in Lat, Triatio bilin- Tur per v me. 
guis, or per medictatem linguæ. And this Trial — 


by che Common Law was wont to be obtain- ; 
ed of the King, by his Grant made to 8 315. 


Company of Strangers, as to the Company 
of Lumbards or Almaignes, or to any other 
Company, that when any of them was im- 
pleaded, the Moiety of the Inqueſt ſhould be 
of ak own Tongue, Staundf. Pleas qd the Crown, 
Lib. 3. ca 
And chi T Trial in ſome Caſes, per medictatemlesAntiquit!, . 


linguæ, was _ the Conqueſt, as appears 


by Lamb. fol. 91. 3. Viri duodeni Fare conſulti, 


Angliæ ſex, Wallis totidem, Anglis & Wallis jus 
dicanto. And of ancient Time, it was called 


Duodecimvirale judicium, 1 Inſt. 155. 
O But 
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But afterwards this Law became univerlal : 
Firſt by the Statute of 27 Ed. 3. c. 8. it was 
enacted, That in Pleas betore the Mayor of 
the Staple, if both Parties were Strangers, the 


Trial ſhould be by Strangers. But if one 
Party was a Stranger, and the other a Deni- 


zen, then the Trial ſhould be per medietatem 
linguæ. But this Statute extended but to a 
narrow Compaſs, to wit, only where both 
Parties were Merchants or Miniſters of the 
Staple, and in Pleas before the Mayor of the 
Staple : But afterwards, in the twenty-eighth 
Year of the ſame King's Reign, cap. 13. it 


was enacted, 1 


© That in all manner of Enqueſts and Proofs, 
which be to be taken or made amongſt A- 
liens and Denizens, be they Merchants or 
other, as well before the Mayor of the Sta- 
ple, as before any other Juſtices or Mini- 
ſters, although the King be Party ; the one 
half of the Enqueſt or Proof ſhall be Deni- 
zens, and the other half Aliens, if ſo many 
Aliens and Foreigners be in the Town or 
Place, where ſuch Enqueſt or Proof is to be 
taken, that be not Partics, nor with the 
Parties in Contracts, Pleas, or other Quar- 
rels, whereof fuch Enqueſt or Proof ought 
to be taken: And it there be not ſo many 
Aliens, then ſhall there be put in ſuch En- 


found in the ſame Towns or Places, which 
be not thereto Parties, nor with the Parties, 
as aforeſaid is ſaid, and the Remnant of De- 
nizens which be good Men, and not ſuſpi- 


© cious to the one Party nor to the other. 


queſts Or Proofs, as many Aliens, as ſhall be 1 


Ch. 11. per medietat. linguæ. 


So that this is the Statute which makes the King. 


Law univerſal, concerning the medietatem lin- 
guæ; for though the King be Party, yet the 
Alien may have his Trial. And it matters 
not, whether the Moiety of Aliens be of the 
ſame Country as the Alien, Party to the Action, 
is: For he may be a Portugal and they Spa- 
niards, &c. becauſe the Statute ſpeaks gene- 
rally of Aliens. See Dyer 144. 


And the Form of the Venire facias in this Puiire fatias, 

* bd . „* | . 0 g 44 

Cale is De vicinet. &c. Quorum una medictas ſit per medictatern 
NgUEÆ. 


de Indigenis, & altera medietas fit de Alienigenss 
natis, &c. And the Sheriff ought to return 
twelve Aliens and twelve Denizens one by the 
other, with Addition, which of them are A- 


liens, and ſo they are to be ſworn. But if 


this Order be not obſerved, it is holpen as a 
Miſ return, by the Statute of 18 Fliz Cre. 
3 Part, 818, 841. So that Brook ſays, it is not 
proper to call it a Trial, per medietatem linguæ, 
becauſe any Aliens of any Tongue may ſerve. 
But under his Favour I think it proper e- 
nough. . . 8 
For People are diſtinguiſned by their Lan- 
guage, and Medietas Linguæ is as much as to 
lay, half Engliſh, and half of another Tongue 
or Country whatſoever. Though it be nor 
material of what Sufficiency the Jurors are, yet 
the Form of the Venire facias thall not be alter- 
ed, but the Clauſe of Quorum quilibet habeat, 
41. Cc. ſhall be in, Cro. 3 Part, 48 1. 


Bur ſuppoſe that both Parties be Aliens, of 


whom fhall the Inqueſt be chen? It is reſol- 


ved, that the Inqueſt ſhall be all Engliſh ; for 


though the Engliſh may be ſuppoſed to fa- 


vour themſelves more than Strangers, yet 


when bath Parties are Aliens, it will be pres 


ſumed they favour both alike, and fo indiffe- 
O 2 rent, 


4 
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rent, 21 H. 6. 4. But if the Plea be before 
the Mayor of the Staple, and both Parties 
Alien Merchants of the Staple, it ſhall be 
tried by all Aliens. Staundford's Pleas del Co- 
rone, 159. A Scotchman is a Subject and ſhall 
not have this Trial. Egyptians are alſo ex- 
cluded, when tried for Felony made by the 
Statute againſt them, 1 Phil. & Mar. cap. 4. 

3 F Eliz cap. 20. 

All Englifn, Where an Alien is Party, yet if the Trial 
be by all Engliſh, it is not erroneous, becauſe 

it is at his Peril, if he will flip his Time, and 

not make uſe of the Advantage which the 

Law giveth him when he ſhould, Dyer 21. 

When the The Alien ought to pray a Venire facias per 

Alien ſhould medietatem linguz, at the Time of the award- 

pray a Hunte ing the Venire fatias: But if he doth it at any 

ad. Time before a general Venire facias be return- 
ed and filed, the Court may grant him a Ve- 
wire facias de novo. Dyer 144. 21 H. 7. 32. 

though it hath been queſtioned. _ 

Tales. But if he hath a general Venire facias, he 


cannot pray a Decem Tales, &c. per medietatem 
linguæ, upon this; becauſe the Tales ought to 
_ Purſue the Venire facias, 3 E. 4. 11, 12. And 


ſo if the Venire facias be per medietatem lingua, 
the Tales ought to be per medietatem lingue ; as 
if ſix Denizens and five Aliens appear of the 
principal Jury, the Plaintiff may have a Tales, 
medietatem lingue, Lib. 10. 104. But if in 


this Caſe the Tales be general, de circumſtanti- 


_ bas, it hath been held good enough; for there 
being no Exception taken by the Defendant, 


upon the Awarding thereof, it ſhall be intend- 


ed well awarded, Cro. 3 Part, 818, 841. 


If che Plaintiff or Defendant be Executor 


or Adminiſtrator, Cc. though he be an Alien, 


WN fn a. 4 —_ 
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Ch. 11. per medietat. linguz, &c. 


vyet the Trial ſhall be by Engliſh, becauſe he Where the 
ſueth in auter droit; but if it be averred that Trial of an 
the Teſtator or Inteſtate was an Alien, then g,,y 
it ſhall be per medietatem linguæ, Cro. 3 Part, Engliſh. 


275. 


Mich. 40 and 41 Eliz. The Queen's Attor- Part Engliſh 


ney exhibited an Information againſt Barre and part 


and divers other Merchants, ſome wh 
were Engliſh, and ſome Aliens: After Iſſue, 
the Aliens prayed a Trial per medietatem linguæ. 
But all the Juſtices of England reſolved, That 
the Trial ſhould be by all Engliſh, and liken- 
ed it to the Caſe of Privilege, where one of 
the Defendants demands Privilege, and the 


Court, as to his Companion, cannot hold 


Plea, there he ſhall be ouſted of his Privilege, 
fic bic: Moor 557. 

By the Statute of 8 H. 6. cap. 29. Inſuffi- 
ciency or Want of Freehold is no Cauſe of 
Challenge to Aliens, who are impanelled with 
the Engliſh, (notwithſtanding Staundford's Opi- 
nion, Pl. Coron. 160.) for this Statute faith, 
That the Statute 2 H. F. 3. ſhall extend only 
to Enqueſts betwixt Denizen and Denizen. 

If the Defendant do not inform the Court 
that he is an Alien upon awarding the Venire 
 facias, and ſo pray a Venire facias per medieta- 
tem lingue; he cannot challenge the Array 
for this Cauſe at the Trial, if the Jury be all 
Denizens; (notwithſtanding Staundfords Opi- 
nion to the contrary, and the Books cited by 
him, fol. 159. Pl. Cor.) For the Alien at his 
Peril ſhould pray a Venire facias per medietatem 
linguæ, Dyer 357. Vide Roll. tit. Trial, 643. 

If the Plaintiff be an Alien, he muſt ſug- 
gelt it before the Awarding of the Venire fa- 
c;as; but if the Defendant be an Alien, the 

O 3 | Plain- 


ereof Aliens. 
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Plaintiff is allowed to ſurmiſe that, before or 
aſter the Venire facias, becauſe the Defendant's 
Quality may not be known to him before, 
27 H. 7. 32. 

If the ;, "SPI be an Alien, on Notice 
given by his Attorney. to the Plaintiff or his 
Attorney, the Plaintiff ought to enter it © 

che Roll, to have a Trial de medietate at his 
Peril ; but the Court refuſed to award it for 
the Defendant, on his Afrdavit that he 1 is an 

Alien, Kehle, I P art, ** 


CHAP. 


Ch. 12. 


HA lt 


How the Jury ought to demean themſelves, 
whilſt they conſider of their Verdict; when 
they may eat and drink, when not; what 
Miſdemeanor of theirs will make the Ver- 
diet void: Evidence given them, when 
they are gone from the Bar, ſpoils their Ver- 
dict: For what the Court may fine them, 
and where the Juſtices may carry them in 
Carts, till they agree of their Verdict. An 
Amercement affeered by the Fary. 


T lere is a Maxim, and an old Cuſtom Jurors ought 
in the Law, That the Jury ſhall not eat 3 "> 


nor drink after they be ſworn, till they have 
given their Verdict, without the Aﬀent and 
Licence of the Juſtices ; and that is ordained 
| by the Law for eſchewing of divers Inconve- 
niences that might follow thereupon; and that 
eſpecially if they ſhould eat or drink at the 
Coſts of the Parties; and therefore if they do 
lo, it may be laid in Arreſt of Judgment. 
But with the Aſſent of the Juſtices they 
may both eat and drink; as if any of the Ju- 
tors fall ſick before they be agreed of their 
Verdict, fo ſoon that he may not commune of 
the Verdict, then by the Aſſent of the Juſtices 
he may have Meat or Drink, and alſo ſuch 
other Things as be neceſſary for him, and 


his Fellows alfo at their own Coſts, or at the por by Aſſene 
indifferent Coſts of the Parties, if they ſo of th Parties, 
agree, ot by the Aſſent of the Juſtices, may they 


04 both 
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Br. Jurors. both eat or drink: And if the Cale fo hap- 
| pen, that the Jury can in no wile agree in 
their Verdict; as if one of the Jurors know. 

eth in his own Conſcience the Thing to be 

falſe, which the other Jurors affirm to be true, 

and fo he will not agree with them in giving 

a falſe Verdict, and this appeareth to the Ju- 

ſtices by Examination, the Juſtices may in 

fuch Caſe ſuffer the Jury to have both Meat 

and Drink for a Time, to ſee whether they 

will agree. And if they will in no wife agree, 

the Juſtices may take ſuch Order in the Mat- 


ter as ſhall ſeem to them by their Diſcretion 


to ſtand with Reaſon and Conſcience, by 


New Inqueſt awarding of a new Inqueſt, and by ſettin 


whentheJury 


of the Jury die before the Verdict, &c. Ded. 
and Student, 158. 


Where, ifthe If the Jury after their Evidence given unto 


Jury eat or them at the Bar, do at their own Charges cat 


drink, it ſhall : . ls os 
poor gr egg drink, either before or after they be agreed 


Verdict, and on their Verdict, it 15 fineable, but it ſhall 


where only not avoid the Verdict; but if before they be 
fineable. agreed on their Verdict, they eat or drink at 
the Charge of the Plaintiff, if the Verdict be 
gien for him, it ſhall avoid the Verdict, but 
if ir be given for the Defendant, it ſhall not 
avoid it; & ſic e converſo. But if after they be 
agreed on their Verdict, they eat or di ink at 
the Charge of him for whom they do paſs, it 
ſhall not avoid the Verdict, 1 If. 228. 

Io give the Jury Money, makes their 
Verdict void; by two Juſtices, Leon. 1 Part, 

= 8 


11 


Fine upon them, that they ſhall find in De- 
fault, or otherwiſe, as they ſhall think beſt by 
their Diſcretion ; like as they may do if one 
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If the Plaintiff after Evidence given, and What deli- 
the Jury departed from the Bar, or any for . * 
him, do deliver any Letter from the Planciff Patte 
to any of the Jury, concerning the Matter in ſhall avoid 
Iſſue, or any Evidence, or any Eſcrow! their Verdict. 
touching the Matter in Iſſue, which was not Lr, 
given in Evidence, it ſhall avoid the Verdict, py 1 
ik it be found for the Plaintiff; but not, if it “ 
be found for the Defendant; & fic e con verſo. 
But if the Jury carry away any Writing un- 
ſealed, which was given in Evidence in open 
Court, this ſhall not avoid their Verdict, al. 
_ they ſhould not have carried it with them, SV 
Ibid 
By the Law of England, a Jury, after their HowtheJury 
Evidence given upon the Iſſue, ought to be 9ught to be 
kept together in ſome convenient Place, with- — the 
out Meat or Drink, Fire or Candle, (which _ 
fome Books call an Impriſonment) and with- 
out Speech with any, unleſs it be the Bailiff, 

and with him only, if they be agreed. After 

they be agreed, they may in Cauſes between 

Party and Party, give a Verdict, and if the 

Court be riſen, give a privy Verdict before When they 
any of the Judges of the Court, and then may eat and 
they may eat and drink, and the next Morn- ink., 
ing in open Court, they may either affirm, en Se 
or alter their privy Verdict, and that which »-ai:b 74. 
is given in Court ſhall ſtand. But in crimi: 
nal Caſes of _ — Member, the jury can bs 4 — 
give no privy Verdict, but they muſt give i 24 
openly in 8 2 N Sils 1d vy Verdict. 
A privy Verdict may be taken in a Q 
Murranto, Perjury, or where-ever the King 

is Party, unleſs in Caſe of Life and Death, 

Kedie, 3 Pat, 49%. ðͤ | 


Neither 
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Where the Neither can a Jury ſworn and charged in 
Jury cannot Caſe of Life or Member, be diſcharged by 
before Vee. the Court, or any other, but they ought to 
dia. give a Verdict. And the King cannot be 
The King Nonſuit, for he is in Judgment of Law ever 
cannot be preſent in Court; but a common Perſon ma 
Noaſuit. de Nonſuit. And in civil Actions the Ju- 

ſtices upon Cauſe may diſcharge the Jury. 
Br. Inqueſt. 68. 47. 39, - 
In an Information by an Informer, qui tam, 
Cc. the Informer may be nonſuited, 1 Inf, 
139. Coke's Entries. tit. Information, 3 94. 
Information. But this is againſt common Practice; and 
I have known, that after a Jury of Life and 
Death have been fworn, and charged with 
Priſoners arraigned, the Judge having been 
credibly informed, that it was a Jury pack d 
ro favour ſome Priſoner, has diſcharged that 
Jury, and made the Sheriff return another 
1 | | | 
In Hillary-Term, Sexto H. 8. Rotul. 358. It 
was alledged in Arreſt of the Verdict at the 
Niſi prius, That the Jurors had eat and drunk. 
And upon Examination it was found, that they 
had firſt agreed, and that returning to give 
their Verdict, they ſaw Rede Chief Juſtice in 
the Way, going to ſee a Fray, and they fol- 
lowed him, Et in veniendo viderunt ſcypbum & 
ide biberunt. And for this every one of them 
Jurors fined. Was fined 49 d. And the Plaintiff had Judg- 
ment upon the Verdict, Dyer 379, 
Jurors at the And Dyer 218. At the Niſi prim, the Jury 
Niſi prive, fi- after their Charge given, returned and ſaid, 
— 4 * That they were all agreed except one, who 
Pears — had eat a Pear, and drunk a Draught of Ale, 
* drinking Ale. for which he would not agree; and at the 
g Requeſt of the Plaintiff, the Jury was ſent 
back again, and fe und the Iſſue for the * 
3 * teas 


Ch.12. they conſider of their Verdi. 203 
tiff. And the Matter aforeſaid being exa- 
mined by the Oath of the Jurors Separatim, 
and the Bailiff who kept them, and found 
true, the Offender was committed, and after- 
wards found Surety for his Fine. Si, Cc. 
And Fitzherbert, the then Juſtice of Aſſiſe, gave 
him Day in Banco, Cc. At which Day a Fine 
of twenty Shjllings was there aſſeſſed. Er quoad 
Ball. Curia adviſare vult. 
In Treſpaſs by Mounſon againſt If, the 
Jury was charged, and Evidence given, and 
the Jurors being retired into a Houſe for to 
conſider of their Evidence, they remained 
there a long Time without concluding any 
Thing, and the Officers of the Court who 
attended them, ſeeing their Delay, ſearched 
the Jurors, if they had any Thing about them 
to eat; upon which Search it was found, that Fined for ha- 
ſome of them had Figs, and others Pippins, ing Fig: 
for which the next Day the Matter was mo- yr dog mY 
ved to the Court, and the Jurors were exa- a 
mined upon Oath, and two of them did con- 
feſs, that they had eaten Figs before they had 
agreed of their Verdict; and three other of 
them confeſſed, that they had Pippins, but 
did not eat of them, and that they did it with- 
out the Knowledge or Will of any of the 
Parties. And afterwards the Court ſet a 
Fine of Fl. upon each of them which had 
eaten, and upon the others which had not 
eaten, 40s. But upon great Advice and Conſi- 
deration had, and Conference with the reſt 
of the Judges, the Verdict was hed to be 
good, notwithſtanding the ſaid Miſdemeanor, 
Lon. 3 Fart, 133k. CE 
And ſee the Bool of Entries, 251, The Fined for eat 
Jurors, after they went from the Bar, ad ſeip- ing Roifins 
les of their Verdict to adviſe, Comederunt 72 5 nnn 
| A 
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| dam ſpecias, ſcil. Raiſons, Dates, &cC. at thei; 
own Coſts, as well before as after they were 
agreed of their Verdict. And the Jurors 
were committed to Priſon, but their Verdict 
was good, although the Verdict was given 
2 againſt the King. wy 
Fineable for In Ejectione frmæ, it was found for the De- 
havingSwett- ſendant - three of the Jurors had Sweet- meat; 
about them, in their Pockets, and thoſe three were for 
thauga they the Plaintiff, until they were ſearched and the 
do not ear Sweet-meats found, and then did agree with 
the.a. See Plo. the other nine, and gave Verdict for the De. 


C=. 5'9 fendant. It was the Opinion of the Juſtices, 


One tine and 
— That whether they eat or not, they were 


fo- having fineable for having of the Sweet-meats with 
Sugar-candy them, for that is a very great Miſdemeanor. 
. Godbolt 353. „ 1 
nt m, 40 AfﬀePlacito 11. The Juſtices ſaid, That 


Jurors carted. jf the Jurors will not agree in their Verdict, 


the Juſtices may carry them in a Cart along 
with them, till they are agreed. 5 
The fame E. The Jury were gone from the Bar to con- 
viden-e ien fer of their Verdict, and one of the Witneſſes 
- re J*ry, before ſworn on the Defendant's Part, was 


8 4 called by the Jurors, and he recited again his 


* 21 Bar, 


Evidence to them, and after they gave their 


W * —— — — 


b Verdict for the Defendant. And Complaint 
22 being made to the Judge of the Aſſiſes of this 


Mitdemeanor, he examined the Inqueſt, who 
confefſ:d all the Matter, and that the Evi- 


dence was the ſame in Effect that was given 


b. tore, & non alia nec diverſa. And this Mat- 
ter being returned by the Poſtea, the Opinion 
of the Court was, That the Verdict was not 
goc d, and a Venire facias de novo was awarded, 
Cro. laſt Part, 189. = 


Trinity-Term, 1653. between Wells and Tay- 


ler. Copies of a Bill, Anſwer and Depoſitions 
| were 


. ds. a - a as a wa. om Tu 2 


- ——ũ—n— —ñ— — 


Face. This is new Evidence, for his Affirma- 
tion may much perſwade the Jury, and there- 
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were proved, but not all read and delivered 
to the Jury, who carried them with them 
from the Bar in a Bundle, which they laid by 
them and did not look on; yet their Verdict 
at the Bar was ſet aſide for this Cauſe, and 
the Court would not regard their ſay ing, 


that they did not read them, for they might 


lay that to ſave themſelves; it being a Fault 


to take any Thing without the Court's know- 
ledge. | 


It the Names of the Jurors be tranſpoſed 
in the Panel of the Habeas Corpus, as thoſe 


which were firſt in the Panel of the Venire 


facias, be ſer laſt in the Habeas Corpus, tis good 

Cauſe for a new Trial. So held in the Exche- 

quer, 1694. 3 Ho 
It the Yenire be returned but not filed, the 


Panel may be changed; but by Vindbam, Not 
reaſonable the Jury returned ſhould be chan- 


ged without Motion, Keble, 1 Vol. 562. 
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If one of the Parties ſay to the Jury after If a Party 


they are gone from the Bar, Tow are weak Men, ſpeak to 


it is as clear of my Side as the Noſe in a Man's them. 


fore ſhall quaſh the Verdict. 
So if any of the Party's Servants ſpeak to the 


Jury, and the Verdict goes for his Maſter, it 
may be quaſhed, but if for the other Side, tis 


only fineable, Keble 300, 1 Part. 
So if any Thing be read to them, which 


they ought not to have with them, as a Book 


of Depoſitions, ſome whereof were read in 
Evidence. Prat's Caſe, 21 Fac. Fo” 


The Plaintiff delivered an Eſcrowl to a Ju Eſcrow! de- 


ror impanelled, before he was ſworn, who 


liveted fo a 


afterwards being ſworn, and gone with the — 


9555 ſhewed Verdi. 
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ſhewed the ſame Eſcrowl to his Companions, 
who found for the Plaintiff. The Miniſter 
who kept the Enqueſt, informed the Court 
hereof, and the Jury being examined, con- 
feſſed the Matter aforeſaid, upon which Iudg- 
ment was ſtayed; for after the Jury are ſworn, 


they ought not to ſee nor Carry with them 


any other Evidence but what was delivered to 


them by the Court: Afterwards the Plaintiff 


Church-Book 


delivered to 


the Jury, :& 


of Court 


ſaid, That the Eſcrowl proved the ſame Evi- 
_ dence which was given to them at Bar by 
him; wherefore it was not fo bad, as if it had | 


been new Evidence not given before: Sed non 


allocatur, 11 H. 4. 17. 


Paſch. 38 Eliz. Inter Vicary and Farthing, at 


the Niſi prins. The Iſſue was about Nonage, 


and two Church-Books were given in Evi- 
dence, one whereof was delivered to the Jury 


in Court, by the Aﬀent of Parties, and after- 


wards the other was delivered to the Jury out 
of the Court, by the Solicicor of the Plaintiff, 
without the Aſſent of the Court, and a Ver- 


dict for the Plaintiff, and this was indorſed on 
the Poſtea; the Queſtion was, Whether this 
ſhould make the Verdict void, or no? For the 
Juſtices differed in Opinion, Popbam and Gau- 
dy, that it ſhould not; Fenner and Clench, that 
it ſhould; the Negative Juſtices gave theſe 


Reaſons; That the Book was delivered in 


Evidence in the Court, and ſo the other 


Party might anſwer to it, and that the Court 


had informed the Jury of the Validity there. 
of, how far they were to believe it, with 
many other Reaſons: But the Affirmative was 


urged, becauſe there might be ſome Matter 


in this Book to induce them otherwiſe than 
was intended before, and becauſe it was deli. 
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vered on his Part, for whom the Verdict paſ- 


ſed, without the Court's Aſſent; yer one 


Book (ſci. Cro. laſt Part, 411.) tells us, Judg- 
ment o afrerwards given tor the Plaintiff. 


See Moor's Reports, 452. The Books differ, for 


Cro. makes Clinch give his Opinion for the Ver- 


dict. But Moor brings him on the other Side, 


which I conceive is trueſt; and for my Part, 
I know no reaſon why Foiſting of Evidence to 
the Jury, without the Court, ſhould have any 


Favour at all. h 
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In the Caſe of Taylor and Web. Trin. 1653. Confider the 


B. R. Twiſden moved to ſer aſide a Verdict gi- 
ven at Bar, becauſe that after Evidence, when 


the Writings were delivered to the Jury, ſome 


Writings which were not ſealed (and there- 


fore ought not to be delivered to the Jury) 
vere delivered by a Stranger to the Jury. 


Hale, Counſel of the other Side, produces 


an Affidavit of the Foreman of the Jury, 
that they made no ule of them in giving their 


Verdict, and that moſt of thole Writings 
were read in Court, in Evidence upon the 
Trial; and Hale ſaid, That if this ſhould 


avoid the Verdict, then that would be in the 


Power of any Stranger unknown, and againſt 
the Mind of the Parties, to avoid any Verdict. 
Rolle Chief Juſtice. The Affidavit of the 
Jury ought not to be allowed ro make good 
their own Verdict, for now they are (as it 
were) Parties, and have offended, and ſhall 


not be allowed by their own Oath to take off 


their Offence; and it is the Duty of the Jury 


to look what Writings they receive before 
they go from the Bar; and if any ſuch Pa- 


E be wrap'd up among other Papers de- 
vered to them by che Court, ſo ſoon as they 


have 


Reaſons in 
the former 
C. ſes. 
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have diſcovered it, they ſhould call in the 
Jipſtaff who keeps them, and deliver it to 


him, and ro teſtity they made no uſe of it; 


and he ſaid it would be dangerous to give the , 


leait Way to the delivering of any Writings 
to a Jury. 
And at another Day, Rolle cited 11 H. 4. 18. 


The Plaintiff (before the Trial) delivered a2 
Breviate of his Evidence to the Jury, which 


contained no more than was proved in 


Court, yet by this the Verdict was avoided: - 


So Mich. 31 Eliz. C. B Metcalf and Dean. Af. 
ter the Jury were gone from the Bar, they 


ent for one of the Witneſſes and re-examined 


Eſcrow! from 


one who was ment after Verdict, it was alledged, that 2 


him, who gave the very ſame Evidence that 
he had before given in Court, yet the Ver- 
dict was avoided; and the Reaſon of both is, 


a Fear and Jealouſy that other Matters might | 


be given, Cc. © 5 
37 Eliz. Farthing's Caſe: A Paper not under 


Seal, which was given in Evidence, was de. 
livered to the Jury, this did not avoid the 
Verdict, becaule here can be no ſuch Fear; 
and by Rolle, It any Writing (though not given 


in Evidence) be delivered to the Jury by the 
Court, it ſhall not avoid the Verdict. And in 


the principal Caſe the Verdict was avoided. 
Hill. 40 Eliz. Rot. 847. In Arreſt of Judg- 


no Patty. Juror delivered to his Companions, an Ef 
 crowl for Evidence to them, which was not 


given in Evidence at the Trial ; and adjudged 


no Cauſe to arreſt Judgment, unlefs ir had 
been received from one of the Parties, which 


did not appear, Moor 546. but otherwile if it 


had been given by a Party, and the Jury had 
Ib 


found for him. 
55 


| 
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In the Caſe of Duke and Ventres, Mich. 1656. 
B. R. tried at Bar, one Mr. Beverle -y of Suffolk 
a Barriſter was returned of the Jury, who 
(having been at a Trial of the ſame Cauſe 
above ewenty Years before, in the Exchequer, 
and heard there great Evidence to make a 
Deed fraudulent, which was now the Con- 
reſt) demanded 'of the Court, whether he 
ought to inform the reſt of the Jury privately 
of this, or conceal it, or declare it in open 


Court? The Corr ordered hini to come into 


Court, and deliver all his Knowledge which 
he heard then proved (which Evidence was 
not now given, becauſe the Parties were 


dead) and fo he did, being not ſworn again, 
but only upon the Oath taken as a Juryman. 


And certainly it is of dangerous Conſe- 


quence, to receive a Verdict againſt Evidence 


given, on Suppoſal that ſome of the Jury 


knew otherwiſe, or on private Information 
given by one Jury-man to the reſt, where he 


can't be croſs- examined; and let ſuch Jurors 


| beware of Attaint, but the beſt Way is (as 
defore) in open Court. 
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In a Writ of Error, the firſt Error aſſi gned 8 1 
was, That Termino Trin. twelve Jurors, and no journed. 


more, did appear. This ex aſſenſu partium was 
adjourned until Craſt ino Animar. on which Day 


two others came in and were ſworn, being of 


the ficſt Panel. 
The Court were all clear of Ovinion, That 


this is no Error, this being good enough, they 
- being all to be called again, Leon. 3 Part, 38. 


If a Juror depart after he is ſworn, he ſhall juror depart 


be fined and impriſoned, and by Aſſent _of 


Parties, another Juror may be * Bro. Fa- 


546. Lib. 5. 40. 
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It a Man be nonſuited after the Jury is rea- 
dy to give their Verdict, the Court may cauſe 
the Amercement of the Plaintiff to be pre- 
{ently aſfeercd by the Jurors, Lib. 8. 39. 

If a Jury give their Verdict by Lot, 'tis a 


 Miſdemeancur and Caule of a new Trial, al- 


though in Pricr and Powel's Caſe, Keble 1 Vol. 
811. a new Trial was denied, becauſe the 
Lot ſeemed there very innocent. 


But ſee Keble's 3 Part, 805. A Jury, on 
Afedavit, That they gave their Verdict on 


throwing Croſs and Pile, were bound to ap- 


The King a- 
gainſt Mar- 
chant, Keble 
2 Part, 404, 
405. 


pear to an Information; which tis ſaid broke 
one of the Juror's Hearts, Keble 1 Part, 811. 

Upon a Motion for a new Trial on the 
Judges Certificate that the Verdict was againſt 
Evidence in Perjury. The Court ſaid, there 


could be no new Trial for or againſt the 


King, and denied it, but faid, the Certificate 


might mitigate the Fine. | 


Nota, The Court will not award new Trials 
on the Jurors Gain-ſaying their Verdicts, un- 


leſs the Judge before whom it was tried, con- 


ctived the Verdict to be given againſt Evi- 


dence, Per Cur. 13 Car. 2. B 5. 
The Jury appearing and ſworn in an Infor. 


mation of Extortion, the Court would not 


diſcharge the Jury upon a Ceſſat Proceſſus, ſo 
the Attorney-General cauſed the Clerk of the 


__ Mifdemer- 
nour of a 


Jury, 


wn to enter a Noli proſequi. 
Crown to enter a No! ; 


The Duke of Richmond verſus Miſe, Paſ. 
23 Car 2. B. R. In an Ejectment the Parties 


had a Trial at Bar, and a Verdict for the Plain- 


tiff. The Court was moved to ſet aſide this 


Verdict „ Upon an Afﬀidivit made of theſe 
Mildemeanours in the Jury, viz. That they 


had Bottles of Wine brought them before 


they had given their Verdict, which were put 


Into 
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into a Bill together, with Wine and other 
Things, which were eat and drunk by the 
Servants of the Jury, and the Tipſtaffs that 
attended them at the Tavern where they were 
conſulting their Verdict. That this Bill (af- 
ter the Verdict given) was paid by the Plain- 
tiff 's Solicitor; and that after they had given 
up their privy Verdict, they were treated at 
the Tavern by the Plaintiff's Solicitor before 
the Atfirmance of it in Court. ao 
Counſel being heard on both Sides as to 
thoſe Matters, the Court delivered their Opi- 
nions ſeriatim, that the Verdict ſhould ſtand. 
They ſaid, they were not upon a diſcretionary 


ſett ing aſide of the Verdict, as when the Jury 


goes againſt Evidence: But whether theſe 
Miſcarriages ſhall avoid ir in Point of Law? 


They all agreed, That if the Jury eat or Eating at the 
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drink at the Charge of the Party for whom Party's 


they find the Verdict, it diſannuls the Ver. Charge ſpoils 
dict; but here it doth not appear, That the 


Wine they drank was had by the Order 
of the Plaintiff, or any Agent for him: Tis 
true, in regard his Solicitor paid for it after- 


wards, it doth induce a Preſumption that he 


beſpoke it; but that again is extenuated by 


its being put into a Bill wich other Things 


that were allowable ; and if the Verdict 
| ſhould be quaſhed for this Cauſe, ic muſt be 
entred upon the Roll, that it was for drinking 


at the Plaintiff's Charge, and it is not prov'd geiag treated 
that this Wine was provided by him , And as by the Plain- 

to the other Part, That they received a Treat tiff after a 
privy Ver- 
dict, does 
not ſpoil the 
Verdict. 


from the Plaintiff, after their privy Verdict 
given, and before it was given up in Court, 
that ſhall not avoid the Verdict. 
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Ualeſs it in- But if the Defendant had treated them, 

duces them and they had changed their Verdict, as they 

i; might have done in Court, it ſhould then 

erdiet have been void, Co. Lit. 227. b. If after the 

Jury be agreed on their Verdict (which 

the Chief Juſtice ſaid, muſt be intended 

ſuch an Agreement as hath the Signature of 

the Court put upon it, viz. a privy Verdict, 

they eat and drink at the Charge of him for 

whom they do paſs ir, it ſhall not avoid the 

Verdict; and if it ſhould, the Court faid, 

moſt Verdicts given at the Aſſizes would be 

void, for there tis uſual for the Jury to re- 

ceive a Collation after the privy Verdict gi- 

ven, from him for whom they find. 

Speaking ro But ſuch Practice ought not to be, and if 

the Jury by any of the Parties, their Attorneys or Soli- 

a Party con- citors ſpeak any Thing to the Jury, before 

— they are agreed relating to the Cauſe, (viz.) 

1 =— That it is a clear Cauſe, or I bope you will find 

Verdict. for ſuch a one, or the like, and they find ac- 

1 cordingly, it ſhall avoid the Verdict; but if 

1 oy Words ot Salutation, or the like, paſs between 

mo. them, ( as was endeavoured to be provd) 

"ra at. TY ſhall not. Alſo if after they depart 

thn aer from the Bar, any Matter of Evidence be 

their Depar. Ziven them, as Depoſicions or the like, tho 
ture from the the Jury ſwear they never looked on them, 

Bar, will a- yet that ſhall quaſh their Verdict, But they 

void it. all held in this Caſe, That though there 

was great Matter of Suſpicion, yet there 

was not Matter of clear Proof (as there ought 

to be) ſufficient to diſannul this Verdict; but 

they ſaid, it was a great Miſdemeanour in 

the Jury for which they ought to be fined, 

and that the Plaintiff's Solicitor had carried 

himſelf wich much Blame and W 
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and the two Tipſtaffs which attended the Tipſtafß ſin d 

Jury, for that they were not more careful, node 41 

but conniv'd at theſe Matters were fined, the 2 

one forty Shillings (who appeared moſt in 

Fault) and the other twenty Shillings, 1 Ven- 

tris 124. | 
Anonymus, Mich. 21 Car. 2. B. R. One was One 


ted fi 
committed for ſending a Note to a Juryman, ing — _ 


| (after a privy Verdict given) to know what che Privy 


Verdict they gave, 1 Ven. 49, Verdict. 


"T4 © C A. 
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 Puniſhments attending the Ch. 13. 


„ — 


CHAP. XII. 


What Puniſhment the Law hath provided for 
Juror, offending ; as taking Reward to give 
their Verdi. Of Embraceors. Decies tan- 
tum. Attaint. Several Fines on Furors. 


What Ibues they forfeit, and of Judgment 


for ſiriking a Juror in Weſtminſter, &c. 


be have already heard how the Court 
may fine the Jurors for their Miſdemea- 


nors in giving up their Verdict, I will pro- 


ceed in ſnewing what Puniſhments they are 
liable unto, if they neglect their Duty; and 


doubtleſs no Men have more need of know- 
ing what Penalties the Law inflicts on their 
Offences, than common Jurors, who too of- 


ten being pre-ingaged with Favour to the 
Plaintiff, or Malice againſt the Defendant, 
& ſic e converſo, or with common Intereſt (as 
they call it) where Tithes cr Commons are in 


Queſtion, will neicher hearken to their Evi- 


dence, nor Direction of the Judge, but ſub- 
vert the whole Drift of the Common Law, 


which will have them of the Neighbourhood 
where the Fact was committed, to the End 


that they knowing moſt of the Fact, may 
conſequently give the beſt Verdict; yet con- 
trariwiſe, Jurors which live neareſt, do now 
a-· days moſt commonly ſo fetter themſelves 
with Favour or Animoſities to the Parties; 


that thole which live fartheſt off (as Juries 


from other Counties) for the moſt Part give 
8 the 
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che cleareſt Verdicts. And how ſhould the 

Judges remedy this Mifchiet, but by feverely 

puniſhing thoſe Juries which offend # The 

Law in this will be their Guide, tur without 

Doubt, (excepting Life and Member) the Law 

hath provided more ferere Puniſhments againſt 

Juries, than againſt any other Offenders what- 

ſoever, as well knowing that corrauptio optimi 

eft peſſima : And common Jurors generally 

have nothing to do with this Verſe, Odtrunt 

eccare boni, wirtutis amore; therefore 'ris fit 

they ſhould be concerned in the next, Oderunt 

peccare mali, formidine Pænæ; wheretore the 

Deſcription of what this Pena is, ſhall be the 

Subject of this Chapter. 1 5 
It any Juror take a Reward to give his Ver- The Penalty 

dict, and be thereof attainted, at the Suit = 1 — 

of other than the Party, and maketh Fine, he — N 

which ſueth ſhall have half the Fine; and if 

any of the Parties to the Plea bring his A- 

ction againſt ſuch Juror, he ſhall recover his 

Damages. And the Juror fo attainted ſhall 

have Impriſonment for one Year, which Im- 

priſonment ſhall not be pardoned tor any fine: 

This is by the Statute of 34 E 3. cop. 8. 

F E. z. cap. 10. it is accorded, That if any Shall nor 
Juror in Aſſizes, Juries or Inqueſts, take of the _ of = 

one Party, or of the other, and be thereof * 

duly attainted, that hereafter he ſhail not 

be put into any Aſſizes, Juries, or Inqueſts; 

and nevertheleſs he ſhall be commanded to 

Prifon, and further ranſomed at the King's 

Will. And the Juſtices betore whom ſuch Impriſoned 

Aſſizes, Juries and Inqueſts, ſhall paſs, ſhall and ranſom- 

have Power to inquire and determine accord- g (that is) 

ing to this Statute. 
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ies fan. 


Embraceor. 


Puniſbments attending the Ch. 1 I: 

A Man would think that theſe Statutes 
ſhould have frighted any Juror from taking 
Rewards to give his Verdict. But, OY 


Auri ſacra fames ? 


—— nid non mortalia pectora cogis 


So ſacred is this love of Money, thae Con- 


ſcience her ſelf muſt vail to it, and not ſtand 


in Competition with ſuch Allurements : 


Wherefore the Law did redouble its Force: 


nay more, produced a Deeies tantum, ſcil. That 
a Juror taking Reward to give his Verdict, 
ſhall pay ten Times as much as he hath taken; 


which Foi feĩtüure, methinks, ſhould make even 
_ thoſe who love Money beſt, refuſe to take 
Money upon ſuch an Account, becauſe it is 


like a Canker in their Eſtates, depriving 
them in the End, of ten Times more than it 
brought; for which hear the Statute 38 E z. 


cap. 12. 


' Trem, As to the Article of Jurors, in the 
24th Year, it is aſſented and joined to the 
ſame, That if any Jurors in Aſſizes ſworn, 


and other Inqueſts ro be taken between the 


Ling and Party, or Party and Party, do any 


hing take by them or other of the Party, 


laintiff or Defendant, to give their Verdict, 


and thereof be attainted by Proceſs contained 


in the ſame Article, be it at the Suit of the 
Party that will fue for himſelf, or for the 


King, or any other Perſon, every of the ſaid 


Jurors ſhall pay ten Times as much as he hath 
taken: And he that will ſue ſhall have the one 
Half, and the King the other Half; and that 
all Embraceors, that bring or procure ſuch 
Inqueſts in the Country, to take Gain or Pro- 
fir, ſhall be puniſhed in the fame Manner and 


4 Form ; 
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Form as the Jurors. And if the Juror or Em- 
braceor fo attainted, have not whereof to 


' make agree, in the Manner aforeſaid, he ſhall 


have the 1 of one Lear. And 
the Intent of the King, of great Men, and 
cf the Commons, is, That no Juſtice or other 
Miniſter, ſhall' enquire of Office, upon any 


of the Points of this Article, but only at 


the Suit of the Party, or of other, as afore 
is ſaid. 


Upon which Statute there is a Writ called 


2 Decies tantum; and who will may bring it, 


for it is a popular Action, and lies (as you 


ſee) where any of the Jurors, after he is 
ſworn, taketh of one Party or of the other, 
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or of both (and then he is called an Ambi- 4nbidexter 


dexter) any Reward to give his Verdict, Cc. 
And it may be brought againſt all the Jurors 
and Embraceors, although they take ſeveral 
Sums of Money, and although the Jury give 


no Verdict, or a true Verdict. But it dothg,,,, 
not lie againſt an Embraceor, if he taketh no faith, but for 
Money, and imbraces, or taketh Money, and my Parr, I 
doth not imbrace. See Bro. tit. Decies tantum 13. _ he is 


and FN. B. 171. 3 


the Statute 


mentionerh nothing of bis raking Money ; and in my Opinion, the 


the Caſe of 37 H. 6. 13. is full againſt him. 


An Embraceor is he that procures the Ju- 
rors in the Country, to take Gain or Profic, 
or comes to the Bar with the Party, and ſpeaks 


in the Matter, or ſtands there to ſurvey the 
Jury, Cc. or to put them in fear, or ſolicits 
them to find on the one Side or other, and 


this Fellow cloaks his Embracery, under Pre- 
tence of labouring the Jurors to appear, and 
to do their Conſcience : And thus the At- 
 torneys in the Country often take upon them 


Embraceor. 


a — 
to 


two for their Clients; which Practice deſerres 
the moſt ſevere Puniſhment, next to their 


Puniſhments attending the Ch. 13. 


to do, and many Times put in a Word or 


getting of the Sheriff to return ſuch and ſuch 


in the Jury, which they, having been Under. 
Sheriffs chemſelves, and fo agree with one 
another, are moſt expert at. 


But it was ſaid by Rolle Chief Juſtice, That 
a Plaincift might well intreat one Juror to ap- 
pear, and that it was allowed in the Star- 
Chamber, but a Stranger could not labour 


one Juror to appear. 


But Counſellors at Law may plead for their 


Money at the Bar, but they muſt not labour 


the Jury privately ; and if they take Money 


lms. 
ing M 


for this, they are Embraceors, F. N. B. 171. 
So much doth the Law hate that Jurors 


oney ſhould privately take Money for their Verdict, 


after their 
Verdict. 


Iſſues. 


that certain Jurors were fined for taking 


Money after their Verdict, though there was 


no Pre-engagement for it, 39 Aſſize p. 19. 
The Practice is otherwiſe at this Day; it 


it were not, the Middleſex Juries would not ſo 
court the Bailiffs to return them, eſpecially 
to Trials at Bar, where five Pounds a Man is 


frequent Gratuity, ſometimes more. 

It a full Jury appear, and ſome are chal- 
lenged off, fo that the Jury remains for De- 
fault of Jurors, the Defaulters ſhall loſe their 
Ifſues, 4 H. 6. 7. Otherwiſe it a Jury be 
ſworn, and one is withdrawn by Conſent. 


But if there be a Joinder of Counties, and 


a Jury of one County appear, and not of the 


other; the Defaulters of that County from 


which enough came, ſhall not loſe their Iſſues, 
becauſe the Inqueſt doth not remain for their 
Default, buc for the Default of them of the 
other County, 43 Af. 5. Mes quæve. if 
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If the Jurors at the Return of the Scire fa- Amercement: 

cias make Default, yer they ſhall not be 

amerced, becauſe the Parties may be claimed 

at the firſt Day, but at the Return of the Ha- 

beas Corpora they ſhall, 10 E. 4. 19. 1 E. 3. 12. 
If any of the Jurors appears, the Court Demand fur 

may charge them to inquire if any of the Peine. 

other Jurors were within the Town after the 

Return; and if they find they were, they 

ſhall be demanded upon a Peine, and if they 

come not, they ſhall be amerced, Roll. tit. 

Trial, 632. 2 
A Juror was challenged, and ſix other Juror fined 
Jurors were {worn to try the Challenge, who 322 
found him indifferent, and thereupon the Ju- 1 

ror was demanded, but did not appear; for 
which Default he was fined the Value of his 
Lands for a Lear; and the other Jurors in- 
quired of the Value, &c. although the other 
Party then would have challenged him when 
he was demanded, ſo that he might have 
been treit; but the Court would not admit this, 
becauſe then the King would have loſt his 
rae, 236 IT 6 27. e 
If a Juror appear, and is adjourned upon Juror ad- 
Pain, and makes Default, in this Caſe, be- Journed upon 
cauſe he ſhall be fined to the Value of his Land Pain. 
per Annum, this ſhall be inquired by his Com- 
panions of the Jury, becauſe the Court knows 
not the Value of his Land, Lib. 8. 41. 5 
A Verdict was taken from the Fore- man of Fined for gi- 
the Jury, to which one of them did not aſ- ving a Ver- 
ſent, and Damages aſſeſſed to twenty Shil- 2 before 
lings, in Treſpaſs and Aſſault; and after- — F 
wards, every one of the eleven were fined,” 
for giving their Verdict before they were all 
agreed, 40 Aſſze 10. 


Where 
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The Fine 


Funiſhments attending the Ch. 13. 


Where a Jury are to be fined, a Fine joint. 


mult not be I, impoſed on them, is not legal, but they 


Puniſkmene A Man ſtruck a Juror at Veſtminſter (ſitting 
— in the Court) who paſſed againſt him, and 


muſt be ſeverally fined, becauſe the Offence 
of one, is not the Offence of another. E; 
nemo dehet puniri pro alieni delicto. For then it 
might be ſaid, Rutilius fecit, e/Emilins plectitur, 
Lib. 11. 42. 


he was thereof indicted and arraigned at the 
King's Suit, and attainted; his Judgment was, 
That he ſhould go to the Tower, and ſtay 
there in Priſon all Days of his Life, and that 
his Right Hand ſhould be cut off, and his 
Lands ſeized into the King's Hands, 41 4, 
fize, 4 25. And now our Juror ſees what 
Puniſhment it is to ſtrike him in the Face of 


the Court, let him hold his Hands from others 
leſt the ſame Judgment light on him. 


By the Statute of 27 Eliz. c. 6. It is enacted, 


That upon every firſt Writ of Habeas Corpors 


or Diffringas, with a Ni prius, ten Shillings 
ſhall be returned as Iſſues, upon every Perſon 
impanelled, and upon the ſecond Writ, 


ewenty Shillings, and upon the third _ 


Shillings. And upon every Writ that 


be farther awarded to try any Iſſue, to dou- 


ble the Iſſues laſt afore ſpecified, unt il a full 


Jury be ſworn. 


And theſe Iſſues being returned upon a 
Tenant in Fee-ſimple, in Tail or for Life, 
of another, or of himſelf, or in the Right of 
his Wife; the Land he then hath will be 
chargeable for it, and any Man's Cattle upon 
this Land may be diſtrained for it. 

But if the Under - Sheriff, &c. return a Ju- 
ror ſummoned, who in Truth was not legally 
ſummoned, and therefore doth not appear, 

an 
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and ſo loſeth Iſſues, the Under - Sheriff ſhall 
ay him double the Value of the Iſſues 
foſt. See the Statutes of 35 H. 8. 6. and the 
2 E. 6. 32. | 0885 
And . The Law hath been fo careful 
to puniſh all Offenders, who would endea- 
vour to biaſs and corrupt the Jury; and to 
puniſh the Juries themſelves, it they receive 
Money to give their Verdict, or any other- 
wiſe pre-ingage themſelves to any of the Par- 
ties, all which is to the End that a true and 
honeſt Verdict may be given: What Puniſn- 
ment ſhall that Jury have which gives a falſe 
Verdict? 3 
Such a Puniſhtnent, that (as I ſaid before) 
in Civil Cauſes, it is without Example: And 
ſurely, if the Jurors did bear it in their 
Minds, their Verdicts would be always ground- 
ed upon their Evidence; and not upon their 
own Intereſt, or any Partiality to either of 
*_ SR. . EG: 
| Wherefore if the Jurors give a falſe Ver- 
dict (which is Perjury of the higheſt De- 
gree) upon an Iſſue joined between the 
Parties in any Court of Record, and Judg- 
ment thereupon, the Party grieved may bring 


his Writ of Attaint, in the King's Bench or Attaint. 


Common Pleas ; upon which twenty-four of the 
beſt Men in the County are to be Jurors, 
who are to hear the ſame Evidence which was 
given to the Petit Jury, and as much as can 
be brought in Affirmance of the Verdict, but 
no other againſt it. And if theſe twenty four 

(ho are called the Grand Jury) find it a falſe 
Verdict; then followeth this terrible and heavy 
— at Common Law upon the Petit 

y. 


1. - 


Judgment in 


Puniſhments attending the Ch. x J- N 


1. That they ſhall loſe Liberam legem for 
ever, that is, they ſhall be fo infamous, az 
they ſhall never be received to be a Witneſs 
or of any Jury. ws 
2. That they ſhall forfeit all their Goods 
and Chattels. 8 

3. That their Lands and Tenements ſhall be 
taken into the King's Hands. 

4. That their Wives and Children ſhall be 
thrown out of Doors. 
5. That their Houſes ſhall be raſed and 
thrown down. 
6. That their Trees ſhall be rooted up. 

7. That their Meadow Grounds ſhall be 
ploughed up. 
8. That their Bodies ſhall be caſt into the 
Gaol, and the Party ſhall be reſtored to all 
that he loſt, by Reaſon of the unjuſt Verdict. 
So odious is Perjury in this Caſe, in the Eye 
of the Common Law ; and the Severity of 
this Puniſhment is to this End, Ur pena ad 
paucos, metus ad omnes perveniat ; for there is 
Miſericordia puniens, and there is Crudelitas par- 
cens. And ſeeing all Trials of real, perſonal, 
and mixt Actions depend upon the Oath of 
twelve Men, prudent Antiquity inflicted this 
ſevere Puniſhment upon them, it they were 
attainted of Perjury, 1 If. 294. 


But now by the Statute of 23 H. 8. Cap. 3. 
The Severity of this Puniſhment is moderated, 
if the Writ of Attaint be grounded upon that 
Statute. 5 =: 

But the Party grieved, may at his Election, 
either bring his Writ of Attaint, at the 
Common Law, or upon that Statute ; —_ 

2 fore 
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fore let the Juror expect the greateſt Puniſh- 


ment, when he offends, 3 Inſt. 163, 222. 
And fo I conclude as to the Jurors, only 


with the Words of Forteſcue, Quis tunc (etſi im- 
 memor (alutis anime ſuc fuerit ) non formidine 


unte pænæ, & verecundia tantæ infamie verita- 
tem non diceret fic Furatus? „ 
Who then, though he regard not his Soul's 
Health, yet for fear of ſo great Puniſhment, 
and for Shame of ſo great Infamy, would not 
upon his Oath, declare the Truth? 
But as to our Practiſer, I would give this 


one farther Advertiſement, which relates alſo 


to Jurors. Fe 
When a Verdict has been given by a for- 


mer Jury in the ſame Caule, and on the ſame 


Evidence, it is allowed to give the former 


Verdict in Evidence, and I have known this 
introduced by the Counſel, as obliging to 
the latter Jury, to find accordingly ; intima- 


ting, that otherwiſe they do (in Effect) per- 
jure the former twelve Men; which may a- 


muſe tender Minds, and draw them from the 
ſtrict Inquiry into the Merits of the Cauſe, 
in Favour of their Predeceſſors; which is a 


palpable Miſtake and Miſ- information, for 
theſe Reaſons. 


1. The ſame Evidence in the former Cauſe 
and Trial (perhaps) was not fo perſpicuouſly 
delivered as in this. ; 


2. This latter Jury may be of more ſaga- 
cious and comprehenſive Judgment than the 


former. 


| 3. The Directions of the Court ( which the 
Jury moſt heed) may be more clearly deliver- 
ed to this Jury. 


4. The 
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4. The Matter in Conteſt (perhaps ) was 

not in the former Trial fo clearly manag'd by 

che Counſel, being not ſo well inſtructed as 
afterwards. 

5. And laſtly, ſuppoſing the Evidence 

equally delivered by the Witneſſes, apprehend- 

ed by the Jury; directed by the Court, ma- 


_ riaged by the Counſel, yet it it's no Perjury 


or Fault to differ in Judgment; for if twenty. 
four Jurymen were to try a Matter of Fact, 


and twelve were of one Opinion, and twelve 


of another, who is in Fault, while they 
judge according to the beſt of their Know- 
ledge and Skill, to which (only) they are 


ſworn? And it is a reaſonable Kindneſs to 


Jurymen, to make good Conſtructions of dif- 


fſering Judgments among them, while we ſee 
how oft Judges themſelves differ in their Opi- 


nions, on' a Matter ſtated equally to them all, 


and that not only as to Matter of Law, but 
as to Matter of Fact, as attending Practiſers 


may obſerve in Trials at Bar, in the ſeveral 


Judges ſeveral Directions. And this I thought 


ood to advertiſe, for that I have known 
Verdias gained on this unwarrantable Sug- 
geſtion, againſt clear and expreſs Evidence, 


and could inſtance ſome Caſes, Sed verbum 


ſat, .&c. 


As to the Difference betwixt the Judge and 


the Jury, and that Queſtion which has made 
ſuch a Noiſe, viz. Whether a Fury is fineable 
for going againſt their Evidence in Court, or the 
Direction of the Fudge? I look upon that Que- 
ſtion as dead and buried, ſince Ruſbels Caſe, 


in my Lord Vangban's Reports; yet ſome of the 
may ſprinkle here without 
Offence. It doth appear there to have been 
_ reſolved by all the Judges, upon a _ Con- 


Aſhes thereof 


4 


g 


Ch.13. Mibehaviour of the Fury. 


ference at Serjeant's Inn, That a Fury is not fine- 


able for going againſt their Evidence, where an 


Attaint lies. And that it is evident by ſeveral 
Reſolutions of all the Judges, That where an 
Attaint lies, the Judge cannot fine the Fur) fer 
going againſt their Evidence or Direction of the 
Court, without other Miſdemeancur. 


And where an Attaint doth not he, as in 
Criminal Cauſes upon Indictments, &c. my 


Lord Vaughan ſays theſe Words, That the Court 
could not fine a Fury at the Common Law, where 


Attaint did not lie, I think to be the cleareſt Poſi- 
tion that ever I conſidered, either for Authority or 
| Reaſon of Law. And one Reaſon for this 

(which can never be anſwered) is, the Judge 


cannor fully know upon what Evidence the 


Jury give their Verdict; for they may have 


other Evidence than what is ſhewed in Court. 
They are of the Vicinage, the Judge is a Stran- 


ger: They may have Evidence from their 
own perſonal Knowledge, that the Witneſſes 
ſpeak falſe, which the Judge knows not of; 
they may know the Witneſſes to be ſtigmatized 
and infamous, which may be unknown to the 


Parties or Court. 


And if the jury knew no more than what 
they heard in Court, and fo the Judge knew 


ſo much as they, yet they might make Diffe- 
rent Concluſions, as oftentimes two Judges 


do; and therefore, as it would be a ſtrange 


and abſurd Thing to puniſh one Judge for dif- 


fering with another in Opinion or Judgment; 
ſo it would be worſe for the Jury, who are 
Judges of the Fact, to be puniſhed for finding 
_ againſt the Direction of him who is not Judge 
of the Fat. But be that would be better ſa- 
tisfied in this Point, may read that Caſe, and 


the Authoricies and Reaſons givea by my 
* Lord 
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Jord Vaughan, whom | muſt honour, as a Man 
of great Reaſon. 

It is ſhewed in that Caſe, That much of 

the Office of Jurors, in order to their Ver- 


dict, is Miniſterial, as not withdrawing from 


their Fellows after they are ſworn ; not recei- 


_ ving from either Side Evidence after their 


Oath, not given in Court; not eating and 
drinking before their Verdict, refuſing to give 


a Verdict, and the like; wherein if they 


_ rranſgreſs, they are finable : But the Verdict 
it ſelf when given, is not an Act Miniſterial 


Keble 2 Part, 
180, 1 Part, 
162, 


 Hardres Rep. Littleton, Se&. 368. tells us, That as the 


499. 


but Judicial, and according to the beſt of 
theic Judgment ; for which they are not fine- 


able, nor to be puniſhed but by Attaint. 
Nor can any Min ſhew, that a Jury was 


ever puniſhed upon an Information either in 
Law or the Star-Chamber, where the Charge 


was only, For finding againſt their Evidence, or 
giving an untrue Verditt, unleſs Imbracery, Sub- 


ornation; or the like, were joined. 


But the Fining and Impriſoning of Jurors for 
giving their Verditts, hath ſeveral Times been 


declared in Parliament an Illegal and Arbi- 
trary Innovation, and of dangerous Conſe- 
quence to the Government, the Lives and Li- 


berties of the People. This celebrated Trial 


by Juries having been confirmed by many 
Parliaments. 


Jury may find the Matter at large, that is, a 
Special Verdict, (which the Court cannot re- 
fuſe, if it be pertinent to the Matter put in 


Iſſue) and leave the Law to the Court, fo it 


the Jury will, they may take upon them the 


Knowledge of the Law upon the Matter, and 

may give theit Verdict generally, as is put in 

their Charge. As for Example, upon * 
ner 
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netal Iſſues, as Not guilty pleaded in Treſ 


paſs, Nil debet in Debt, Nu! tort, Nut diſſciſs 
in Aſſize, Ne diſturba pas in Quare impedit, &c. 
Though it be Matter of Law, whether the 
Defendant be a Treſpaſſer, a Debtor, Diſſei- 


| for or Diſturber, in the particular Cafes in 
Iſſue; yet the Jury find not (as in a Special 


Verdict) the Fact of every Cafe by it ſelf, 
leaving the Law to the Court, but find for 


'Plaintidf or Defendant upon the Iſſue to be 


tried, wherein they reſolve both che Law and 
the Fact complicately, and not the Fact by it 
ſelf. And ſo upon Not guilty to an Indictment 
of Felony, Breach of the Peace, Treſpaſs, Cc. 


and other Caſes where the Law and the Fact 
are complicate and joined, they may deter- 


mine upon both ; yer I muſt give them my 
Lord Coke's Caution, which is, That although 
the Jury, if they will, may take upon them 


the Knowledge of the Law, and give a gene- 


ral Verdict, yet it is dangerous for them ſo to 
do, for if they do miſtake the Law, they run 
into the Danger of an Attaint. Therefore to 
find the Matter ſpecially, is the ſafeſt Way 


where the Cale is doubtful. 
And to end, as I began, That Decantatum 

in our Books (as my Lord Vaughan calls it) Ad 

queſtimem facti non reſpondent Fudices, ad que- 


ſtionem legis nun reſpondent Furatores, literall 


taken, is true; for if it be demanded what is 
the Fact? the Judge cannot anſwer it. It 


it be asked what the Law is in that Caſe ? 
the Jury cannot anſwer it. But upon the Ge- 
neral Iſſue, if the Jury be asked the Que- 


ſtion, Guilty or not? which includes the 


Law, they reſolve both Law and Fact, in 


anſwering Guilty or Not guilty. So as tho” 


they anſwer not ſingly to the Queſtion what 
n = 
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is the Law? Yet they determine the Law in 
all Matters where Iſſue is joined and tried, 
but where the Verdict is ſpecial. But in fuch 
Caſes the Judge cannot of himſelf anſwer or 
determine one Particle of the Fact, but muſt 
leave it to the Jury, with whom let it reſt 
and continue for ever, as the beſt kind of 
Trial in the World for finding out the 
Truth ; and the greateſt Safety of the juſt 


Prerogatives of the Crown, and the juſt Li- 
berties of the Subject; and he which de- 
fires more for either of them, is an Enemy 


to both. 


—_ —— R 
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diicts, Privy Verdicts, and Verdids in open 


ſacram. ſuum, Cc.) is the Verdict w we 
now treat : And ſuch Credit doth the La- 
give to Verdicts, that no Proof will be ad- 
mitted to impeach the Verity thereof, ſo long 


— 


CHAP. XIV. 
The Learning of General Verdicts, Special Ver- 


Court; and where the Inqueſt [hall be takes 
by Defanlt, Inqueſts of Office, &c. Arreſt 
of Judement, Variance betwixt the Nar. 
and the Verdict, &c. | 3 


IJ 7Erdit 4 Verdict; in Latin, Vere dictum, VerdiQ. 
"> quaſi dictum veritatis, as Tudicium eſt : 
quaſi Furis dictum, is the Anſwer and Reſolu- 
tion of thoſe twelve Men, concerning the 
Matter of Fact referred to them by the Court, 
upon the Iſſue of the Parties. And this is 


the Foundation upon which the Judgment of 


the Court is built, for ex facto jus oritur ; the 
Law ariſeth from the Fact; wherefore ic is no 


Wonder, that the Law hath ever been ſo cu- 


rious and cautelous, as not to believe the 
Matter of Fact, until it is ſworn by twelve 
ſufficient Men of the Neighbourhood where The Credit 


the Fact was done, whom the Law ſuppoſeth of Verdict. 


to have moſt Cagnizance of the Truth or 
Falſhood thereof, which -being ſworn ( for 
the Words are, Faratores predit. dicunt ſaper 


as the Verdict ſtands not reverſed by Attaine. 


And therefore upon an Attaint, no Swperſedeas 


is grantable by Law, Plo. Com. 496. 


General or 


The Learning of Verdits, Ch. 14. 


And it is worth our Obſervation, that the 
Law ſeems to take more Care of the Fact, 
than of her ſelf; for the major Part of the 
Judges give the Judgment of the Law, tho' 
the other Judges diſſent. But every one of 
the twelve Jurors muſt agree together of the 
Fact, before there can be a Verdict, which 
_ be detivered by the ficſt Man of the 
Jury, 29 Aſſizes Pl. 27. a 5 
And ehis Verdict is of two Kinds, viz. one 
general, and the other ſpecial, or at large. 
The general Verdict is poſitively, either in 
the Affirmative or Negative; as in Treſpaſs, 
upon Not guilty pleaded, the Jury find Guil- 
ty or Not guilty ; and fo in an Aſſize of N. 
vel difſeiſm, brought by A. againſt B. the 


Plaintiff makes his Plaint, Quad B. diſſcifot 


The Court 


eum de 20 Acvis terre, cum pertinentiis: The Te. 
nene pleads, Quod ipſe nallam injuriam ſeu diſſei- 

nam præfato. A. inde fecit, cc. The Recogni- 

tors of the Aſſize do find, and =p" B. in- 
72 & ſme judicio diſſeiſivit prædi 


F A. de pre- | 

20 Acris terre cum pertinentiis, Ofc. This is 
a general Verdict, 1 Inf. 228. - EY 
A fpecial Verdict, or Verdict at large, is ſo 
called, becauſe it findeth the ſpecial Matter at 
large, and leaveth the Judgment of the Law 
thereupon, to the Court; of which kind f 
Verdict it is ſaid, Ommis Gonclufio Boni & vrri 
 Jadicii ſeguilur ex donis & veris premiſſis, & digi 
8 And as 2 Special Verdict may be 
— in common Pleas, ſo may it alſo be 
found 


Cauſes that concern Life or Member. 8 
And it is to be obſerved, that the Court 


eannot refuſe cannot refuſe a Special Verdict, if it be per- 


tient to the Matter in Hue, [ laſt : 228. 


in Pleas of the Crown, or Criminal 


Point in Iſſue, or no, as they might upon the 


the Jury, 1 Inf. 228. ſo in many Caſes it is vpn Condi- 


where his own Pleading cannot. As for Ex- be found 
ample, faith Littleton, Sect. 366, 367, 268. Al- Verdict, 
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It hath been queſtioned, whether the Jury A Special 


could find a Special Verdict, upon a Special de 


general Iſſue. But this Queſtion hach been yon —_— _ 


fully refolved in many of our Books; firft in % bee, G 
Plo. Com. 92. It is reſolved, That the Jury 
may give a Special Verdict, and find the Mat- 
ter at large, en cheſun iſſue en le monde, ſo that 
the Matter found at large, tend only to the 


Iſſue joined, and contain the Certainty and 
Verity thereof, Lib. 9. 12. 


And in 2 Inf. 425. upon Collection of ma- 


ny Authors, it is ſaid, That it hath been re- 


ſolved, that in all Actions, real, perſonal and 
mixt, and upon all Iflues joined, general 


or ſpecial, the Jury might find the ſpecial 


Matter of Fact, pertinent, and tending only 


to the Iſſue joined, and thereupon pray the 


Diſcretion of the Court for the Law. And 


this the Jurors might do at Common Law, 


not only in Caſes between Party and Party, 
but alſo in Pleas of the Crown, at the King's 
Suit, which is a Proof of the Common Law. 
And the Statute of Weſtminſter, the 2 Cap. 30. 
is but an Affirmative of the Common Law. 
And as this Special Verdict is the ſafeſt for A Freehold 


moſt advantagious to the Party, and helps him * 


beit a Man cannot in any Action plead a Con- though ĩtean- 


dition, which toucheth and concerns a Free- wt be plead- 


hold, without ſnewing Writing of this; yet 


a Man may be aided upon ſuch a Condition, 


by the Verdict of twelve Men, taken at large 
in an Aſſize of Novel diſſeiſin, or in any other 
Action, where the Juſtices will cake the Ver- 
dict of twelve Jurors at large: As put the 
24 Caſe, 
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Caſe, a Man ſeized of certain Land in Fee, 
letteth the ſame Land to another for Term of 


Life, without Deed, upon Condition to ren- 


der to the Leſſor a certain Rent, and for De- 
fault of Payment, a Re- entry, &c. By force 
whereof the Leſſee is ſeized as of Freehold; 
and after, the Rent is behind, by which the 
the Leſſor entreth into the Land, and after 
the Leſſee arraign an Aſſize of Novel diſſeiſi 
of the Land againſt the Leſſor, who pleads 
that he did no Wrong nor Diſſeiſin. And up- 
on this an Aſſize is taken. In this Caſe, the 
Recognitors of the Aſſize may ſay, and ren- 
der tothe Juſtices their Verdict at large, upon 
the whole Matter; as to ſay that the Defen- 


dant was ſeized of the Land in his Demeſne 
as of Fee, and fo ſeized, let the ſame Land 
to the Plainciff for Term of his Life, cendring 


to the Leſſor ſuch a yearly Rent, payable at 


ſuch a Feaſt, exc. Upon ſuch Condition, that 
if che Rent were behind at any ſuch Feaſt, 


at which it ought to be paid, then it ſhould be 


 Jawful for the Leſſor to enter, &c. By Force 


of which Leaſe the Plaintiff was ſeized in his 


Demeſne as of Freehold ; and that afterwards, 


the Rent was behind at ſuch a Feaſt, &c. By 
which the Leſſor entred into the Land, upon 


che Poſſeſſion of the Leſſee. And pray the 


Diſcretion of the Juſtices, if this be a Diſſei- 


| fin done to the Plaintiff or not. Then, for 
that it appeareth to the Juſtices, that this was 
no Diſſeiſin to the Plaintiff, inſomuch as the 


Entry of the Leſſor was congeable on him, 
the Juſtices ought to give Judgment, that the 


Plaintiff ſhall not take any Thing by his 2 
Writ of Aſſize; and ſo in ſuch Caſe the Leſ- | 


for ſhall be aided, and yet no Writing was 
ever made of the Condition: For as well 3s 
1 „„ the 


| 
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the Jurors may have Conuſance of the Leaſe, 
they alſo may as well have Conuſance of the 
Condition, which was declared and rehearſed 
upon the Leaſe. | 
In the ſame Manner it is of a Feoffment in 
Fee, or a Gift in Tail, upon Condition, al- 
though no Writing was ever made of it. And 
as it is ſaid of a Verdict at large, in an Aſ- 
fize, Cc. In the fame Manner it is of a Writ 


ol Entry, founded upon a Diſſeiſin, and in all 


other Actions where the Juſtices will take the 
Verdict at large, there where ſuch Verdict 
at large is made, the Manner of the whole 
Entry is put in Iſſue. | 

But in Aſſize of Rent, it cannot be found 
to be upon Condition, unleſs they alſo find the 
Deed of the Condition. | 1 
5 So of a Confirmation in Fee to Leſſee for 
A 

Per Hale Chief Juſtice, Guildball, Hill. 1671. 
A Special Verdi& may be found as to Dama- 
ges in an Action of the Caſe; as the Caſe 
was there, wiz. Pro Quer, and if fo, & c. then 
ſuch Damages; if ſo, &c. then Damages 
ſuch ; and he faid, He had known it ſo done in 
Debt, and the Damages three Mays. FO 
Alſo in ſuch Caſe where the Inqueſt may General Ver. 
give their Verdict at large, if they will take dict. 
upon them the Knowledge of the Law upon hs 
the Matter, they may give their Verdict ge- Court cannot 
nerally, as is put in their Charge, as in the refuſe a gene- 

Caſe aforeſaid, they may well ſay that the ral Verdict, 

Leſſor did not diffeiſe the Leſſee, if they if the Jury 
ps YT uy 85 — A 

it; M Was o 


4 Juſtice u , Lent Aﬀizer, 1681, in Yerdes's Caſe at 
7. 30. | x 7 8 


But 


24 The Leaning of Verdids, Ch. rg, 
Thè Jury may likewiſe find Efoppel, which 

cannot be pleaded as in the ſecond Re. 

port, Ff. 4. it well appears, where one God. 

dard, Adminiſtrator of Fames Newton, brou 

an Action of Debt againſt Fob» Denton, upon 

an Obligation made to the Inteſtate, bearing 

Date the 4th Day of April, Anno 24 Eliz. 


The Defendant pleaded, that the Inteſtate 


died before the Date of the Obligation, and 


Deed, upon which they were at Iſſue. 

And the Jury found that the Defendant de- 
livered it as his Deed, Fuly 30. Anno 23 Elix. 
and found the Tenor of the Deed in hc ver. 


bs, Novirint Univerſs, &c. Dat. 4. Aprilis, An- 


no = And that the Defendant was alive 
o Fuly, 
Hos the ſaid Date of the Obligation, and 


prayed Conſideration of the Court, if this 
was the Defendants Deed : and it was ad- 


ſo coricluded that the ſaid Eſcript was not his 


Anno 23 Eliz. And that he died be. 


judged by Auderſon Chief Juſtice, Wyndbar, 


Note, That a Piriam and Ven, That this was his Deed; 


— — ledge the Delivery before the Date, as it s 


but not b-. adjudged in 12 H. 6. 1. which Caſe was af- 


Deed may be and the Reaſon of the Judgment was, that al- 
pleaded to be though the Obligee in pleading cannot al- 


fore, betauſe firmed to be good Law, becauſe he is e ſtopped 


it ſhall not be to take an Averment againſt any Thing er- 


inrended prefſed in the Deed; yet the Jurors who are 


wee the Dare ſworn ad weritatem dicend ſhall not be eſtopped. 


which may be For an Eſtoppel is to be concluded to ſpeak | 


after theDate.the Truth, and therefore Jurors cannot be 


12 fl. 8% eftopped, becauſe they are ſworn to ſpeak the 


As in Waſte Truth 

_ ſuppoſed in.. 2 * | 
to plead that A. is « Hamlet in B and not a Town of it ſelf, admit- 
teth the Waſte, Ce. 9 H. 6. 66. and the Jury cannot find no Waſte, 
for that would be ageinſt the Record. 


But 


| 
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But if the Eſtoppel 
within the ſame Record in which the Iſſue is 
joined, upon which the Jurors give their Ver- 
dict, there they cannot find any LP againſt 
this, which the Parties have affir and ad- 
mitted of Record, although it be not true; 
for the Court may give Judgment upon a 
Thing confefſed by the Parties, and the Ju- 


rors are not to be charged with any ſach 


Thing, but only with Things in which the 
Parties vary, ibid. lib. 5. 30. 3 

So Eſtoppels which bind the Intereſt of the 
Land, as the taking of a Leaſe of a Man's 
own Land, by Deed indented, and the like 


being ſpecially found by the Jury, the Court 


ought to judge, according to the ſpecial Mat- 
ter; for albeic Eſtoppels regularly muſt be 
pleaded and. relied upon, by apt C 
and the Jury is ſworn ad veritatem  dicend. yet 


when they find veritatem fatti, they purſue 
well their Oath, and the Court oughe to 
judge according to Law. So may the Jury 


find a Warranty being given in Evidence, 
though ic be not pleaded, becauſe it bindeth 
the Right, unleſs it be in a Writ of Right, 


when the Miſe is joined upon the meer Right, *** 


1 Inſt. 227. 


-lufion, 


23s 
or Admittance ; be Eſtoypet, 


1 Cre, 110. 
lib. 4. 53 


4 


Warranty 


pleaded 


62 


Verdicts ought to be ſuch, that the Court Uncertain 


may go 


Iſſue is joined thereon, and the Jury find that 


the Defendant hath Goods within his Hands 
to be adminiſtred, but find not to what 
Value, this is an Uncertainty, and therefore 

an inſufficient Verdict, Lib. 9. 74. 1 Inf. ny; 
= 


clearly to Judgment thereon, and Verdict: 
therefore Verdicts finding Matter inceceainly, 
or ambiguouſly, are inſufficient and void, and 
no Judgment ſhall be given thereupon. Asif 
an Executor plead Plene Adminiffrevit, and 
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Special Ver- In all Special Verdicts, the Judges will not | 
dt. adjudge of any Matter of Fact, but this which 


the Jury declare to be true of their own 
finding. And therefore the Judges will not 
adjudge upon an Inquiſition, or aliquid Tale 


found at large in a Special Verdict, tor their 
finding of this is not an Affirmation, that all | 


which is in this is true, Siderfin 2 Part, 86. 


The Office of It is the Office of the Jurors to ſhew the 
the Jury. Verity of the Fact, and leave the Judgment 


of the Law to the Court. And therefore up- 


on an Indictment of Murder, Quad felonice per. 


cuſſit, &c. If the Jury find percuſſit tantum, 
yer the Verdict is good ; for the Judges of the 
Court are to reſolve upon the Special Matter, 
whether ic was felonice, and ſo Murder, or 


not, Lib. 9. 69. And if the Court adjudge it | 


Murder, then the Jurors in the Concluſion of 


their Verdict, find the Felon guilty of the 


Murder contained in the Indictment. 


Verdi& fad. A Verdict that finds Part of the Iſſue, and 
finding nothing for the reſt, is inſufficient for 
the Iſſue. the whole, becauſe they have not tried the 


ing Part of 
whole Iſſue where with they are charged: 


and an hundred Acres of Land: Upon the 
general Iſſue, the Jury find againſt the Defen- 
dane for the Land, but ſay nothing for the 
— Houſe, this is inſufficient for the whole. 
Finding more But if the Jury give a Verdict of the whole 


Sea f 
| Keble x Part, 66. Cra. 1 Part, 1:0. But neceſſary Inci- 


89. dents required by I aw, che Jury may find, | 


Side 232. 


If 


Meer cs, As if an Information of Intruſion be brought 
- -- * againſt one, for intruding into a Meſſuage 


chanthelfſue. Iſſue, and of more, &c. that which is more 
Where fatal, is Surpluſage, and fhall nor ſtay Judgment: 
96. For Utile per inutil: non vitiatur. Leon. 1 Part, 


Ch. 14 and of arreſting Fudgments. 

If the Iſſue be upon a Deſcent, and the 
Jury find the ſame, and a continual Claim, 
that as to the continual Claim is Surpluſage, 
7 H. 6. 8,9, 10. 

In ſome Caſes the Verdict may be found 
for the Plaintiff, and yet he ſhall be barred. 


As 40 A. 6. in a Mortdanceſter, all the garred 


points of the Writ found for the Plaintiff, 
and yet he was barred for this Reaſon, for al- 
though he was Heir to his Father, yet be- 
cauſe the elder Brother by the half Blood did 
enter, he was barred. _ 
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Let in many Caſes, nay almoſt in all, the yy... 


Jury ought to find more than is put in Iſſue, Verdid 
otherwiſe their Verdict is not good; and ought to be 


therefore they are to aſſeſs Damages and - ** than 
Iſſue. 


not Part of the Iſſue in terminis, Lib. 10. 


Coſts, becauſe it is Parcel of their Charge, 
as a Conſequent upon the Iſſue, though it be 


119. Fo JO 
A Verdi& muſt be ſufficient in Matter and 


Form, be the ſame ſpecial or general, and 
therefore they muſt lay Damages and Coſts 


| where the ſame ought to be found. 
An Action of the Caſe on Deceit was 


| brought, for that he ſold unto the Plaintiff 


two Oxen, and warranted them to be ſound ; 
on Not guilty, the Jury found him guilty as 
to one, and not guilty to the other; and 


the Contract, but the Deceit, 3 Cro. 884. 


Gravenor and Mete. 
| In Debt the Plaintiff declares that he 


had judgment againſt Baron and Feme for 


A2 Debt of the Wife's, dum ſola, &c. that they 

| were in Execution and ſuffered to eſcape, 
the Jury found the Husband only in Exe- 
; | cution 


good; for that the Action was ſounded not on 
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cution and eſcaped, and Judgment for the 
Plaintiff, Roberts verſus Herbert, Hill. 12 Car. 2. 
C. B. | 
Damages So in Treſpaſs againſt two, ane comes 
the firſt In- and pleads Not guilty, and is found guilty. 
queſt. In this Caſe, che firſt Inqueſt ſhall aſſeſs Da- 
mages for the whole Treſpaſs, by both Defen- 
dants; and afterwards the other comes and 
pleads Not guilty, and is found guilty : The 
finding of Damages by the firſt Inqueſt, to 
which he was not Party, ſhall bind him; and 
Attaint. therefore if the Damages are outragious, and 
exceſſive, the Defendant in the laſt Inqueſt 
ſhall have an 8 Lib. 10. 2 5 : | 
So in Tretpals, Quare clauſum frepit , if 
Tue be joined upon a Feoffment, 5 the 
Jury give outtagious Damages, an Attaint lies; 
for the Inquiry of Damages is conſequent and 
dependent upon the Iſſue, and Parcel of their 
Charge, ibid. | EET 
by In the rich Report, fol. 5. It was re- 
folved, That in Trefpaſs againſt two, where 
one comes and appears, &c. againſt whom 
the Plaintiff declares wich a ſimul cum, Cc. 
who pleads and is found Guilty, and Da- 
mages aſſeſſed by the Inqueſt, and after- 
wards the other comes and pleads, and is 
found guilty ; the Defendant which plead- 
ed laſt ſhall be charged with the Damages 
taxed by the firft Inqueſt ; for the Treſ- 
als which the Plaintiff had made joint 
by his Writ and Count, and done at one 
Time, cannot be ſevered by the Jurors, 
if they find the Treſpaſs to be done by all, 
at one and the ſame Time as the Plaintiff 
declared. 1 


2 ” So 
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So in Treſpaſs againſt divers Defendants, Several Nas k 


if they plead Not guilty, or ſeveral Pleas, nes 
a 4 5 find for che Plaintiff in all, — "Cn 


the Jurors cannot aſſeſs ſeveral Damages a- 
gainſt the Defendants, becauſe all is but one 


| Treſpaſs, and made joint by the Plaintiff, by 


his Wric and Count. And although that one 
of them was more malicious, and de facto did 
more and greater Wrong than the others, yet 
all came to do an unlawful Act, and were of 
one Party, fo that the Act of one, is the Act 
of all of the ſame Party being preſent. But 
in Treſpaſs againſt two, if the Jurors find one 
guilty at one Time, and the other at another 
Time, there ſeveral Damages may be taxed. 
But if the Plaintiff bring an Action of Tref(- 
paſs againſt two, and declare upon a ſeveral 
Treſpaſs, his Action ſhall abate. And this is 
the Diverſity between the finding of the Jury, 
and the Confeſſion of the Party. 3 
And in Treſpaſs, where the Defendants 
plead ſeveral Pleas, all triable by 2 
and they find generally for the Plaintiff, the 
Jurors cannot ſever the Damages; if they do, 
their Verdict is vicious. 5 
If the Declaration be of ſeveral Damages, Derinue. 
touching every part in ſeveral, the Verdict 
ought to find the Damage ſeveral, as the De- 
claration is. | 
So in Waſte, for every ſeveral Parcel. Wafte 
So in a Premunire, againſt the Principal and promunire. 
Acceſſary. rs 
So in a forcible Entry, where ſome are Forcible 
ous to detain forcibly, and others to enter try. 1 
orcibly. „ pa 
lf one be found Guilty of ſeveral Treſpaſ. Treſpaſi. 
ſes, the Damages may — N oh 
If 


de meliori bus 
damprus. 


wire fac. iſſue out, and one Iſſue tried after 


Not guilty to a Declaration againſt him al. 
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If one of the Iſſues be a Jeofail, and the 


Damages intirely aſſeſſed, tis ill in both. 


But Coſt in theſe Caſes muſt be intire. 

But in Treſpaſs againſt two, where one 
appears and pleads Not guilty to a Decla. 
ration againſt him, with a Simul cum, Cr. 
and afterwards the other appears and pleads 


ſo with a Simul cum, &c. Whereupon two Ve. 


the other, and ſeveral Damages aſleſſed : 
In judgment of the Law, the ſeveral Ju. 
ries give one Verdict, all at one Time, and 
the Plaintiff hath his Election to have Judg. 
ment de melioribus dampnis, by any of the In. 
queſts. And this ſhall bind all, but fiat niſt una 
Executio. 8 

It is a Maxim, That in every Caſe where 
an Inqueſt is taken by the Miſe of the Par- 


ties, by the ſame Inqueſt ſhall Damages be 


taxed by all. And in Mich. 39 H. 6. fol 1. 
In an Action of Treſpaſs againſt many, (who 


pleaded in Bar the Term before) and one of 


them made Default which was recorded: 
There it is reſolved by all the Court, That 
for ſaving of a Diſcontinuance, a Writ of 
Inquiry of Damages ſhall be awarded ; but 
none ſhall iſſue out, becauſe he ſhall be con- 


tributory to the Damages taxed by the In- 


queſt, at the Miſe of the Parties, if it be found 


for the Plaintiff : And if it be found againſt 


che Plaintiff, then che Writ of Enquiry ſhall 


iſſue forth. 


And the Reaſon wherefore no Writ ſhall 
iſſue out at firſt, to inquire of Damages, un- 
til, &c. is, becauſe that if a Writ ſhould iſſue 
out, and be executed, this is nothing but — | 

= | | 9 .-þ 


k 3.4 * 
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Inqueſt of Office, and not ac the Mile of the 

Parties, and yet this _—_— (if it might be 
allowed) ought to ſerve for all che Damages; 

for Inquiry of Damages ſhall not be twice, 

and the others which have pleaded to Inqueſts 

of the Iſſue, be found againſt them, ſhall be 
chargeable to thoſe Damages which are found 


by the Inqueſt of Office; and if they be ex- 


ceflive, they ſhall have no Remedy, although 


there be no default in them: For they cannot 


have an Attaint, becauſe it is but an Inqueſt 
of Office. Me 

So in Treſpaſs or Aſumpſit againſt two, if 
one confeſs the Action, or let it go by Nil 


dic. and the other plead, the Jury upon the 


Iſſue ſhall aſſeſs the Damages againſt both, 


Keble, 1 Part, 62 


Bur in Treſpal; againſt two, who plead Damages by 


Not guilty, @c. ſeverally ; and ſeveral Venire the ficit In- 
 facias awarded, the Inqueſt which firſt paſſes, queſt 


ſhall aſſeſs Damages for all, and the ſecond 
Inqueſt ought not to aſſeſs Damages at all, 
bur that the Defendant ſhall be contributory 
to the Damages aſſeſſed by the firſt Jury, not- 


wichſtanding he is not Party to it; yet if 


theſe Damages be exceſſive, he ſhall have an 
Attaint, becauſe, though he is a Stranger to 


the Iſſue, yet in Law, he is privy in Charge. 


And ſo no Damage or Miſchief can accrue to 
to him in this 1 

Now let us ſee when ſomething is left out yeraia, 
of the Verdi, which the Jury ought to have when to be 
inquired of, whether ic may be ſupplied by ſupplied by 
Matter ex poſt facto; and how: And for this, Wait _ 
know, That if Damages be left out of a Ver- , O. 
dict, this Omiſſion cannot be ſupplied by 2 g, 
Writ of Inquiry of 1 for this would. 
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prevent the Defendant of his Remedy by Ar. 
raint, Which would be very miſchievous ; 
tor then ſuch Omiſſion might be on purpoſe 
to deprive the Plaintiff of his Attaint, Lib. 10. 
7, RS | 
And the Rule is, That when the Court ex 
Officio, ought to inquire of any Thing, upen 
which no Attaint lies, there the Omiſhon of 
this may be ſupplied by a Writ of Inquiry of 
Damages; as in a Quare Impedit, if the Jury 
omit to inquire of theſe four Things, that is 
to ſay, de plenitudine, ex cujus præſentatione, ſi 
tempas ſemeſtre tranſierit, and the Value of the 
Church per Annum, there the Plaintiff may 
have a Writ to inquire of theſe Points, Dyer 
241, 260. becauſe of theſe no Attaint lies, as 
it is holden in 11 H. 4. 80. becauſe that as to 
_ theſe, the Inqueſt is but of Office. But in all 


Caſes, where any Point is omitted, whereof 


no Actaint lieth, there this ſhall not be ſup- 


ble, 1 Part, plied by Writ of Inquiry, upon which no At- 
832. taint lieth. And therefore in Detinue, if the 


Jury find Damages and Coſt, and no Value 
as they ought, this ſhall not be ſupplied by 
Writ of Inquiry of Damages, for the Reaſon 
aforeſaid, Ibid. Et fic in ſimilibus. 5 


In Replevin. The Plaintiff was Nonſuit. And upon the 


Statute 17.Car. 2. 7. the Jury inquired of the 
Value of the Cattel, ſcil. 55 J. and da. 12 4. 
But they did not inquire what Rent was ar- 


rear: And it was moved to ſupply it by a2 


new Writ of Inquiry, as in a Quare Impedit ; 
but *rwas anſwered, that the Statute ſays, in 
caſe of a Nonſuit, the ſame Jury ſhall inquire 
of the Value of the Cattle, and the Rent- 
Arrear, Siderſin 480. Keble, 2 Part, 409. 


Abatement. A Verdict upon an Iſſue or Miſnoſmer. 
pleaded in Abatement, is peremptory, and if | 


the 


oo a> Yay -— As O A ..___. 
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the Jury omit to find Coſts, they cannot be Coſts, 
ſupplied by a Writ of Inquiry, &c. Keble, 

2 Part, 545. | ; 

But how then? What, ſhall the Plaintiff Verdict ſee 
loſe the Benefit of his Verdict, becauſe the _ 
Jury aſſeſſed no Damages, or did inſufficient- n well af. 
ly aſſeſs them? Certes in ſuch Caſes where ſeſſed. 
Damages are only to be recovered, he muſt 
loſe the whole Benefit of his Verdict; but 
where any Thing elſe is to be recovered be- 
fides Damages, as in Debt, Ejectment, &c. he Releaſe Da- 
may releaſe his Damages, and have Judgment gs. 
upon his Verdict as to the reſt. And fo where 
Damages are to be recovered, if part of them Carter's 
are aſſeſſed inſufficiently, and part well, he 711. 
may have Judgment for thoſe Damages well Verdict fer 


aſſeſſed. And oftentimes the Inſufficiency of aſide in Parr, 


the gr rs ſhall ſet 2 the Verdict; as ny pM 
if an Action upon the Caſe be brought up- Peciiratien 
on two Promiſes, and one of them by inſuffi- _ 
ciently laid, and the Verdict give intire Da- 
mages, this is naught for the whole; but if 
the Damages had been ſeverally aſſeſſed upon 
the ſeveral Promiſes, then the Verdict as to 
the Promiſe well laid, ſhould have ſtood, Lit. 
= 6. 2 Keb. 488. 

n the 11th Report, fol. 56. Marſh brought a 


| Wrir of Annuity againſt Bentham, and the 


Parties deſcended to Iſſue, which was tried 
for the Plaintiff, and the Arrearages found, Releaſe of 
&c. Bur the Jurors did not aſſeſs any Dama- Damages 


ges or Coſt; which Verdict was inſufficient, There none 


and could not be ſupplied by Writ of Inquiry TOY ROMs 


of Damages: Wherefore the Plaintiff releaſed 


his Damages and Coſts, and upon this had 
judgment; upon which the Defendant brought 
2 Writ of Error, and aſſigned the Error afore- 
laid, ſcil. the Inſufficiency of the Verdict, ſed 

. Fu- 
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| Tudicium aj/rmatur, becauſe the Plaintiff had 
releaſed hrs Damages and Colts, which is for 
the Benefit cf the Defendant. 4 
In Detinue of Charters, on Non detinet, Ver- 
dict for the Plaintiff, and Damages, but the 
Jury did not find the Value of the Deeds, and 
a Writ of Inquiry was awarded to that pur- 
poſe, and returned, and ruled good; and by 
Twiſden Juſtice, Debt againſt Executor, who 
_ pleads plene, & c. And it is found againſt him, 
and the Jury give no Damages, that cannot 
be aided by Writ of Inquiry, Burton verſus Ro- 

binſon. Paſch. 17 Car. 2. B. K. 
Releaſe of In Dyer 22 Eliz. 369, 370. In a Writ of 
Damages Ejectione Cuſtodiæ terre & heredis, the Jurors 
— aſſeſſed Damages intirely, which was inſuffi- 
| aiſeſſeg, Cient; for it lay not for the Heir, yet the 
Plainciff releaſed his Damages, and had Judg- 
ment for the Land: And Note, That inſuffi- 
cient Aſſeſſment of Damages, and no aſlefling 

ball one. 

Damages and The Jury ought to aſſeſs no more Damages 
Colts. pro injuria illata, than the Plaintiff declares 
for; but they may aſſeſs ſo much, and more- 
over, give Coſts, which is called Expenſe lits; 


though in the proper and general Significa- 


tion 12 alſo comprehends Coſts of Suit, 
as the Entry, reciting both Damages and 
Coſts, well affirms, ſcil. Quæ dampna in toto ſe 
attingunt cum, Cc. „ 
More Da- But if the Jury do aſſeſs more Damages 
than the Plaintiff declares for, the Plaintiff 
may remit the Over- plus, and pray Judgment 
for the Reſidue, as in the roth Report, f. 115. 
In Treſpaſs, the Plaintiff declared ad 
num, Cc. 40. At the Trial the Jury afſeſſed 
Damages occaſioue tranſgreſſionis prædict. ad 491. 
And for Coſts of Suit 20s, Upon which = 
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dict, the Plaintiff, at the Day in Bank, re- 
mitted 9 1. Parcel of the faid 49. aſſeſſed for 
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Damages, and prayed Judgment for 40 l. (to —4 xe- 


which Damage he had counted) with Increaſe 
of Coſts of Suit, and had 91. de Incremento, 
added by the Court, which in all amounted 
to Fol. and had his Judgment accordingly ; 
upon which a Writ of Error was brought, and 
the Judgment affirmed. 

For as in real Actions, the Demandant ſhall 
not count to Damages, Cc. becauſe it is in- 
certain to what Sum the Damages will a- 


mount, by reaſon he is to recover Damages 


pendant le Brief; ſo in the Cale of Coſts, he 
ſhall recover for the Expences depending the 
Suit, which being uncertain, cannot be com- 
prehended in the Count, becauſe the Count 
extends to Damages paſt, and not to Expen- 


ces of Suit. For in perſonal Actions he Damages in 


counts to Damages, becauſe he ſhall reco- 
ver Damages only for the Wrong done, be- 
fore the _ bong, and ſhall _ _ 
Damages for any Thing, pendant le Brief. But 
in real Actions, the Demandanr never counts 
to Damages, becauſe he is to recover Da- 
mages alſo, pendant le Brief, which are in- 
certain. : 

The Jury may, if they will, aſſeſs the Da- 
mages and Co 
making any diſtinction, 18 E. 4. 23. But then 
they muſt not aſſeſs more Damages and Coſts 
than the Damages are which the Plainciff 


counts to, for if they do, the Plaintiff ſhall. 


recover only ſo much as he hath declared for, 


without any Increaſe of Coft, becauſe the 


Court cannot diſtinguiſh how much they in- 


_ tended far Coſt, and how much for a * 


R ; 


real and per- 
ſonal Actions 


Actions. 


— 


intirely together, without _ Tl — ly 
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Verdict a- 
mended by 


504, 907. 


Form. 
Hob. 54. 
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As in 13 H 7. 16, 17. One Darrel brought 
a Writ of Treſpaſs, and counted to bis Da- 
mage twenty Marks; the Defendant pleaded 
Not guilty, and the Jury taxed the Damages 
and Coſts of Suit jointly to twenty-two 
Marks, and the Verdict was held to be good 


for twenty Marks, and void for the Reſidue, 


becauſe it doth not appear how much was in- 


tended for Damages, and how much for Coſts; 
ſo that there may be more Damages than the 


Plaintiff declared for, or leſs, and fo the 
Court knows not how to increaſe the Coſt; 
wherefore he ſhall have Judgment but for 


twenty Marks, by reaſon of the Incertainty. 


Where a ſpecial Verdict is not entred ac- 


cording to the Notes, the Record may be a- 
mended and made agree with the Notes at 


any Time, though it be three or four, &c. 


Terms after it is entred, Lib. 4. 52. Lib.8. 162. 


Cro. 1 Part, 145. 
In the Caſe of Turnor and Thalgate, Mich. 
1658. B. R. It was faid per Curiam, That ſpe- 
cial Verdicts may be amended by the Notes, 
but the Notes cannot be amended or inlarged 


by any Averment or Affidavit, for that were 
to find a Verdict by the Court. Yet in that 


Notes. See Cale, where the Notes were, That the Judg- 
Keble, 1 Part, 


ment, &c. was vacated provt per Rule, the 
Verdict was amended, vacated per Curiam prout 


per Rule; for fo is implied in the Notes. 


See a Verdict amended by the Notes af- 


ter Judgment and Error brought, 1 Roll. 
Rep. 82. 


If the Matter and Subſtance of the Ifſue be | 


found, it is ſufficient, for preciſe Forms are 
not required by Law in ſpecial Verdicts, 
(which are the finding of Lay-Men) K 4 

3 Plead- 


E „ eos thin. et SEE_E__zr_ . 
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Pleadings which are made by Men learned in 


the Law, and therefore Intendment in many 
Caſes ſhall help a ſpecial Verdict, as much as 
a Teſtament, Arbitrement, &c. And there- 
fore he which makes a Deputy, ought to do 
it by Eſcript ; but when the Jury find general- 


ly, that A. was Deputy to B. all neceſſary 
' Incidents are found by this; and upon the 


Matter they find, that he was made Deputy 
by Deed, becauſe ir doth tantamount, Lib. 9. 
51. And in the 5th Report, Goodal's Caſe, It 
was reſolved, That all Matters in a ſpecial 
Verdict, ſhall be intended and ſupplied, but 
only that which the Jury refer to the Conſide- 
ration of the Court. 


In all Caſes where the Jury find the Matter 


committed to their Charge at large, and over- 
more conclude againſt Law, the Verdict is 
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good and the Concluſion ill, Lib. 4. 42. And Ill Conclu- 


the Judges of the Law will give Judgment 


ſion. 
upon the ſpecial Matter according to the Law, = 


without having Regard to the Concluſion of Lit. Rp.135. 


05, 


the Jury, who ought not to take upon them 94, 106. 


Judgment of the Law, Lib. 10, 11. Vide 


bic 400. 3 


Where the Declaration in Treſpaſs is, Cum As general as 
aliquib:s averiis, of a Number uncertain, and the Nar 


the Verdict is as general as the Declaration, 
Cum aliqui bus averiis, there the Verdict is good, 
Cro. 2 Part, 662. 


In Eje#ione frme, where the Plaintiff de- 


clared of a Meſſuage and three hundred Acres 


of Paſture in D. per nomina of the Manor of 


 Monkhal, and five Cloſes per nomina, &c. Up- 
on Not guilty, the Jury gave a ſpecial Ver- 
dit, viz. quoad four Cloſes of Paſture, con- 


| training by Eſtimation two thouſand Acres of 
Paſture, that the Defendant was Not guilty, 


R 4 Luoad 


Quoad re ſi- 


duum, incer- 


| Qruoad reſi- 
| Ws 


Circumſtan- 


Seer 192. 
Carter 5 Rep. 
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Quoad reſiduum they found Matter in Law: 
And it was moved by Telvertoy, That this 
Verdict was imperfe& in all: For when the 
Jury find that the Defendant was not guilty 
of four Cloſes of Paſture, containing by Eſti- 
mation two thouſand Acres of Paſture, it is 
incertain, and doth not appear of how much 
they acquit him. And then, when they find 
Quoad reſiduum, the ſpecial Matter, it is un- 
certain what the Reſidue is, ſp there cannot 
de any Judgment given; and of that Opinion 
was all the Court, wherefore they awarded a 
Venire facias de novo, to try that Iſſue, Cro. 
3 | 
Eijectione firme of thirty Acres of Land in D. 
and S. The Defendant was found guilty of 
ten Acres, and Quoad reſiduum Not guilty ; 
and it was moved in Arreſt of Judgment, 
That it is uncertain in which of the Vills this 
Land lay, and therefore no Judgment can be 
given: Sed non allocatur, and it was adjudged 
for the Plaintiff, for the Sheriff ſhall rake his 
Information from the Party, for what ten 


Acres the Verdict was. Cro. laſt Part, 465. di- | 


verſitas apparet. - | 
Where the Jury find Circumſtances upon an | 

Evidence given, to incite them to find Fraud, 

Cc. yet the ſame is not ſufficient Matter u 


which the Court can judge the f. he Y 


Fraud, ec. Brownlow, 2 Part, 187. Yet in | 
many Caſes the Jury may find Circumſtances 
and Preſumptions, upon which the Court 
 pught to judge. As to find that the Husband 
delivered Goods deviſed by the Wife. Upon | 
this, the Court adjudged that the Husband 
aſſented to the Deviſe at firſt, | 


Pats amend. Where a Verdict is certainly given at the 


| '4, how, 


rial, und uncectainly returned by the Check 


The Plaintiff ought to ſhew the Wall was 
neu, and is not helped by Verdict, Keble, 
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of the Aſſizes, c. The Poſfea may be amend- 
ed, upon the Judges certifying the Truth how 
the Verdict was given, 1 Cro. 338. See Reb, 
2 Part, 875. Where the Court would not com- 
pel the bringing in che Peſtea, 1 Part, 346. 
In many Caſes a Verdict may make an 
| Plea or Iſſue good. As in an Action for 
Words, Thou waſf perjured, and baſt much to an- 
{wer for it before God. Exception after Verdict 
for the Plaintiff, in Arreſt of Judgment: For 
that it is not laid in the Declaration, that hg 
ſpake the Words audit plurimorum ; or 

of any one, according to the uſual Form: 
Fed non allocatur; for being found by the 


Verdict that he ſpake them, it is not material, 


although he doth not ſay, in audits pluri 


whereupon it was adjudged for the Plain- 


tiff, Cro. 1 Part, 199. So want of a Day tn 
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ill In Ples, made 


— by Vere 
2 Al. 362. 


the Nar. made good by Verdict, Keble, 2 Part, 


354. 
See Cre. laſt Part, 116. Where the Bar was 


| it was adjudged well enough; for a Payment 


'| ill, becauſe no Place of Payment was alledg- 
| ed, yet the Payment being found by Verdict, 


in one Place, is a Payment in all Places, Re- 
ble, 1 Part, 662, 771, 786, 793. Siders 306, 
290, 341, 342, 379. Littleton's Rep. 184, 200, 


Ofc. Modern Rep. 42, 43. Hardres Rep. 42, 43. 

In an Action of the Caſe, for Continuance 

| of a Wall, by which the Plaintiff's Lighes 
were ſtopped, in an ancient Houſe. Per Cur'. 


I Part, 784. 5 


Not guilty is a good Plea after Verdict in 
Aſſumpſic 


nd the Defendant Guilty, Keble, x Part, 72 
In 


„ fo on Non Aſſumpſit the Jury may 
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In an Acton ſur Aſſumpſit, laid twenty Years | 


ſince, & non cul. infra ſex annos, & replic. infra 


ſex anos, which is a Departure, yet the Ver. 


dict helps it, Keble, 1 Part, 566. 
In Pleading rien, avoit ow del brief, and 


ſaid not ne unque puis, and the Jury find it, it is 


helped by the Verdict. 


But Drake ſaid, the ſame after Verdict was [ 


helped by the Statute of Feofails. 
he like 22 E. 4. 46. Que le Baron ne fuit 
ſeifie que Dower Four del Eſpouſal, &c. 
So if an Executor plead Riens enter mains 


jour del brief, & c. and omit ne unque puis. 5 


: H. 7. 14- 
Debt vr: Debt brought upon a Bond againſt an Heir 
Heir. in the Derinet only, and upon Rien, per Diſcent 


there was a Verdict for the Plaintiff, tis 


ndught upon a Demurrer, but after Verdict is 
aided by the Statute 16 & 17 Car. 2. cap. 8. 


which is (after ſeveral Matters of Subſtance) 
thereby enacted to be amended after Verdict, 


and other Matters of like Nature, not being 
againſt the Right of the Matter in Suit, &. 
ſhall not ſtay Judgment, Siderfin 342. Keble, 


2 Part, 259, 278, 309, 470. 1 Part, 662, 771. 


An Indictment of Extortion againſt a Bai- 


liff,, quod colore cfficis extorſive & injurioſe he took 
Money, and ſheweth not the particulars; 


good per Curiam, eſpecially after Verdict, Re- 
ble, 1 Part, 357. 


A Repleader In Information for not repairing a High- 
was denied, way in their Pariſh. Upon Non debent re- 


Kettes 3 Part, parare, the Verdict found ſo, for the Defen- 
49%, 929 dant. The Court held the Iſſue ill, becauſe 
Way. tis contrary to Law, the Way being in their 


own Pariſh, they ought to have ſhewed who 
cught to repair, and if the Verdict had found 


that 


Y 1 le th > 3 — a «%. — mY 
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that the Defendant ought to repair, it had 
been well enough; however after Verdict, the 
Court gave judgment, that the Defendant 
ſhould be acquitted. 
Treſpaſs by Baron and Feme, de clauſo 
fracto, of the Baron's, and for the Battery of 
the Feme, ad dampnum ipſorum. The Defen- 
| dant, Suoad the clauſum fregit, pleaded Not 
guilty, 2woad the Battery juſtifies. And for 
the firſt Ifſue, it was found for the Defen- 
dant; and for the ſecond, for the Plaintiff, 
and now moved in Arreſt of Judgment, Thar 
the Declaration is not good, becauſe the Ba- Baron and 
ron joins the Feme with him in Treſpaſs I. bn 
 clauſo facto of the Barons, which ought nor , Patt, 944. 
to be; but for the Battery of the Feme, they Count againſt 
may join, whereto all the Court agreed ; but Baron and 
it was moved, That in Regard it was found Feme, of 
againſt the Plaintiffs for this Iſſue, in which JS 
they ought not to join, and the Defendant is veriit /uis, af. 
thereof acquitted, and the Iſſue is found a ter Verdict, 
gainſt the Defendant, for that part wherein allowed good, 
they ought to join: This Verdict has diſcharg. 946. 
ed the Declaration for that Part which is ill, 
and is good for the Reſidue. As in 9 E. 4. 51. 
Treſpaſs by Baron and Feme, for the Battery 
of both: The Defendant pleaded Not guilty, 
and found Guilty, and Damages aſſeſſed for 
the Battery of the Baron, by it ſelf, and for 
the Battery of the Feme, by it ſelf, and Judg- 
ment was given for the Damages for the 


Battery of the Feme, and the Writ abated 


for the Reſidue. (And of that Opinion was 
Lea, Chief Juſtice, and Dodridge al contra.) 
And the ſame Law I conceive, if the Jury had Palmer's Rep. 
found the Defendant Not guilty of the Battery 338. 
to the Husband, but guilty to the Wife, Cre. 

2 Part, 655. LEN l 


Roc hel 
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Roche! and his 
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Rochel and his Wife brought an Action of 


— Treſpaſs and Aſſault in the Exchequer, Hill. 


1659. againſt Steel and others, who pleaded 
Not guilty, and the Verdict found Steel Guilty 
of Battery to the Wife, but found nothing 
concerning the Husband ; wherefore Judg- 

ment was ſtayed; but the Barons held, That 
if the Jury had found the Defendant Not guil- 


ty, as to the Husband, then the Verdict had 


helped the Declaration, and the Plaintiff 


Of what a 


be. 
Pl», Com. 411 


| Incidents. 


ſhould have had Judgment for the Damages 


for the Battery of the Wife. 
Horton and his Wife declared in Treſpaſs for 
beating the Wife, ad dampnum ipſorum, and 
good, Siderfin 387. | 
The Jury may find any Thing that may be 


Verdi& may given in Evidence to them, as Records, either 


Patent, Statute, or Judgment, Things done 
in another County or Country ; for which 
ſee Evidence before. Hob. 227. And of thoſe 


Things they ought to have Conuſance ; they 


are co have Conuſance alſo, of all Incidents 
and Dependants thereupon ; for an Incident is 


a Thing neceſſarily depending upon another, 


Co. Lit. 227. b. 
If the Verdict may any Ways be conſtrued 


good, a Conſtruction to deſtroy it ought not 


to be made, Carter's Rep. 80, 94. : 

If one of the Jury be outlawed when the 
Verdict is found, the Verdict is not good, but 
may be reverſed by Error. w_ 

In a ſpecial Verdict, the Caſe in Fact muſt 


be found clear to a common Intent, without 


Equivocation, Vaughan's Rep. 78. 


Contents of a If the Jury collect the Contents of a Deed, | 


Dred. 


and alſo find the Deed in bæc verba, the Court 


is not to judge upon their Collection, but 
upon the Deed it ſelf, The Jury may _ the 
1 on- 
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Contents of a Deed or Will proved by Wit- 
neſſes, II. 5 

Treſpaſs for diſturbing him of his Com- common 
mon belonging to an hundred Acres, and the 

jury find Common for fifty, this is for the 
Plaintiff; otherwiſe upon an Avowry, or Quod 
permittat, which are founded upon the Right, 2.4. apres 
but the Treſpaſs is for Damages, Palmer s Rep. 

289. = | 
if the Matter and Subſtance of the Iſſue be The Verdict 
found it is ſufficient, though it be againſt the may be a- 
Letter of the Iſſue. As in the firſt Inſfitutes, gainſt the 
fil. 114.b. A Modus decimandi was alledged by Es 
Preſcription Time out of Mind, for Tithes of gubſtance is 
Lambs, and thereupon Iſſue joined. And the found. 
Jury found, that before twenty Years then 
laſt paſt, there was ſuch a Preſcription, and Preſcription. 
that for theſe twenty Years, he had paid Tithe- 
Lamb in Specie. And it was objected firſt, 
That the Iſſue was found againſt the Plain- 
tiff, for that the Preſcription was general for 

all the Time of the Preſcription, and ewenty 

Years fail thereof. Secondly, That the Par- 

ty by Payment of Tithes in Specie, had waved 

the Preſcription or Cuſtom. But it was ad- 
| judged for the Plaintiff, for albeit the Modes 
decimand; had not been paid by the Space of 

twenty Years, yet the Preſcription being 

found, the Subſtance of the Iſſue is found for 
the Plaintiff. | 

In an Aſſize of Darrein preſentment, if the 

Plaintiff alledge the Avoidance of the Church Avoidance. 
dy Privation, and the Jury find the Voidance 8 
by Death, the Plaintiff ſhall have Judgment; 
for the manner of Voidance is not the Ticle of 


the Plaintiff, but the Voidance is the Matter, 
| as 


I fs. 282. 
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Deprivation. If a Guardian of an Hoſpital bring an AC 
ſize againſt the Ordinary, he pleadeth that in 
his Viſitation he deprived him as Ordinary, 
whereupon Iſſue is taken, and it is found that 
he deprived him as Patron, the Ordinary ſhall 
have Judgment, for the Deprivation is the 
Subſtance of the Matter, 1b. . 

The Leſſee covenants with the Leſſor not 
to cut down any Trees, &c. and binds him- 
ſelf in a Bond of forty Pounds for the Perfor- 

mance of Covenants. The Leſſee cut down 
Breach of 20 ten Trees, the Leſſor bringeth an Action of 

Trees cut  Debr upon the Bond, and aſſigneth a Breach, 

down for 10. That the Leſſee cut down ewenty Trees, 

whereupon Iſſue is joined, and the Jury find 
that the Leſſee cut down ten: Judgment ſhall 
be given for the Plaintiff, for ſufficient Mat- 
ter of Iſſue is found for the Plaintiff to forfeit 
the Bond, IV. Vt; Sy 5 
And this Rule holds in criminal Cauſes: 
For if A. be appealed, or indicted of Murder, 
wiz, that he of Malice prepenſed killed F. A. 

Wo pleadeth that he is Not guilty, Mods & forma, 

Indiftment of yet the Jury may find the Defendant Guilty 

Murder. and of Manſlaughter without Malice prepenſed, 

Verdict finds becauſe the Killing of J. is the Matter, and 

Manſlaugh- Malice prepenſed is but a Circumſtance, Pio. 

ter, Sid. 3 25. e | 

Mode & ferm. And generally where modo & forma, are 

8 not of the Subſtance of the Iſſue, but Words 
of Form, there it ſufſiceth, though the Ver- 
dict doth not find the preciſe Iſſue. 

As if a Man bring a Writ of Entry is caſ« 
proviſe, of the Alienation made by the Tenant 


in Dower to his Diſinheritance, and counteth | 


Alienation. of the Alienation made in Fee, and the Te- 
nant faith, That he did not alien in manner 
as the Demandant hath declared, and upon 

1 this 


Ch. 14. aud of arreſting Judgments. 

this they are at Iſſue, and it is found by Ver- 
dict, that the Tenant aliened in Tail, or for 
Term of another Man's Life. The Deman- 


dant ſhall recover, yet the Alienation was 
not in Manner as the Demandant hath decla- 


red, Littleton, Sect. 483. 

Alſo if there be Lord and Tenant, and the 
Tenant hold of the Lord by Fealty only, 
and the Lord diſtrain the Tenant for Rent, 
and the Tenant bringeth a Writ of Treſpaſs 
againſt his Lord, for his Cattle ſo taken, and 
the Lord plead that the Tenant holds of him 
by Fealty and certain Rent, and for that 
Rent behind he came to diſtrain, &c. And 
demand Judgment of the Writ brought a- 
gainſt him, Quare vi & armis, &c. And the 
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Treſpaſs by 
the Tenant 
againſt the 

Lord. 


other ſaith, that he doth not hold of him in 


Manner as he ſuppoſed ; and upon this they 


are at Iſſue. And it is found by Verdict, that 


he holdeth of him by Fealty only, in this 


Caſe the Writ ſhall abate, and yet he doth 
not hold of him, in Manner as the Lord hath 


| ſaid; for the Matter of the Iſſue is, Whether 


the Tenant holdeth of him or no; for if he 
holdeth of him, although that che Lord di- 
ſtrain the Tenant for othet Services which he 


ought not to have, yet ſuch Writ of Treſpaſs, 


Duare vi & armis, Cc. doth not lie againſt 


the Lord, but ſhall abate, Littleton, Sect. 485. 
Alſo in a Writ of Treſpaſs for Battery, or 
for Goods carried away, if the Defendant 
plead Not guilty in Manner as the Plaintiff 
ſuppoſeth, and it is found that the Defendant 
is guilty in another Town, or at another 


Day, than the Plainciff ſuppoſes, yet he ſhall 


recover. 8 
So the Jury may find the Conſpiracy at ano- 

ther Day, for the Day is but Form. , 

A 


The Verdi 
may find the 
Defendant 
guilty of the 
Treſpaſs at 
another Day 


or Place. 


Conſpiracy. : 
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Battery. In Battery, if the Defendant juſtifie at a- 
nother Day with a Traverſe, Dew4nt & apres, 

he may be found guilty at another Day. | 

Sex afſaulr de. If the Defendant by his Plea agree with 
meſn. the Plaintiff in the Day, Year and Place, and 
the Plaintiff reply, de ſon tort demeſn ſans tie! 

cauſe, and the Defendant prove an Aſſault by 

the Plaintiff, che Plaintiff ſhall not give in 


| 
| 


Evidence a Battery at another Day, Roll. tit. 


Trial, 687. Vide Devant, cap. 11. 


And ſo in many other Caſes theſe Words, 


ſcil. In Manner as the Demandant or the Plain- 
tiff ſuppoſed, do not make any Matter of Sub- 
ſtance of the Iſſue, Littleton, Sect. 485. 
Mode & firms And tis a Rule, That where the Iſſue taken 


when Words =: int the 1 | | 1 T 
3 goeth to the Point of the Writ or Action, 


4 3575. chere Modo & forma are but Words of Form, 


as in the Caſes afore faid. 1 
When of But when a collateral Point in Pleading 


 *tis found the Feoffment of one, there Modo 
ferm is material; ſo if a Feoffment be 
80 in == 4% Pleaded by Deed, and it is traverſed Abſc 


Y 
vit modo 8, this colla- 
wb pr wet? 8 7 Hou, mon RT as 


Treſpaſs 
— albeit the Iſſue be upon a collateral Point, yet 
2 ang if by the finding of Part of the Iſſue, ic ſhall 
K. 1rd br appear to the Court, that no ſuch Action 
diftraining lieth for the Plaintiff, no more than if the 
his Tenant, whole had been found, there Modo & forms 
— are but Words of Form, as in 2 


4 


ry cannot find a Feoffment without | 


But here is a Diverſity to be obſerved, That | 


vo 


WW —_— 


— — 2 1 


. OO & mo oe Fr 
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Caſe of the Lord and Tenant, it plainly ap- 
ats; for it was all one, whether the Tenant 
| held by Fealty only, or by Fealty and Rent, 
becauſe if either was true, the Tenant could 
have no Treſpaſs, Duare vi & armis, againſt 
the Lord in that Cale, by the Statute of An- 
bridge, Cap. 3. Vide hic devant, FR 
After the Verdict recorded, the Jury cannot Jury cannot 
vary from it, but before it is recorded they vary from 
may vary from the firſt Offer of their Verdict. _ Verdict 
And that Verdict which is recorded ſhall ſtand, ,,, tt 
1 Iaſt. 227. Plo. Com. 212. ; | 
There is alſo a Verdict given in open Open Verdict 
Court, and a privy Verdict given out of 2nd privy 
Court, before any of the Judges of the Court, Verditt. 
ſo called, becauſe ir ought to be kept ſecret 
and privy from each of the Parties, before 
it be affirmed in Court. L 
Hheecauſe the Jury may vary from their pri- The Jury UTA 
vate Verdict, as if that find for the Plainciff, may vary, 
the open Verdict may be for the Defendant, _ 18 L. 
a _ this ſhall ſtand, and the r Verdict 'Y* Ws on 
ſhall not be deemed a Verdict; tor the Jury, | ) 
are charged openly in Courc, and in 8 A — 7 
their Verdict ought to be received, and this E 2g, ' 
which they pronounce openly in Court, ſhall . 
be adjudged their Verdict. — Ae; 
p 00 —_ it is uſual fo take the Verdict — 
| lecretly, when the Jurors are agreed, yet this A Mee 
15 not of Neceflity of Law, but of ns 2 * 
of Law for the Eaſe of the Jurors; and in ated ij 


. 
1* Ad Verde] 


» Ja<' ... 


| 
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ſuited, when the Verdict of Right ought to 
be rendred; ergo, the Furce is in the giving 
of the Verdict in the Court, and not elle- 

where. | 
. tit. Nr. And alſo in the Court it ſelf, if they pro- 
e nounce their Verdict, they may change it, if 
n.... they be miſtaken, or if it be not full in Law, 


r For for ſome other reaſonable Cauſe immediate- 


og 


N ontradict their firſt Verdict given in open 

ane, a fortiori upon better Adviſement, they 

= 
ed 


h perceived} therefore if they may vary and 
p_- 


may do fo when their firſt Verdict was given 
. cout of Court, and they not diſcharged; for 
—. L they be in the Cuſtody of the Bailiff, till they 
* Z aulbe diſcharged in Court, Plo. Com. 21 1. Moor 33. 
Jury ſhall The Jury having once given their Verdict, 

give but one although it be imperfect, ſhall never be ſworn 

Verdict in again upon the ſame Iſſue (unleſs it be in 


4 


the fame in Caſe of Aſſize, when the Party is to re- 


— cover by View of the Jurors.) But there muſt 


de a Venire facias de novo, Cro. 2 Part, 210. 
Verdict good _ If a Verdict be good in Part, and naught 
in part. in another Part, it ſhall ſtand in Part, and a 

new Inqueſt ſhall be for the reſt, Bro. tit. Ver- 
ict, 89. 
What per- For the Juries Direction in their Verdict, 
mitted in greater Liberty is permitted in pleading 2 
Pleading for Matter doubtful in Law; for a Traverſe (for 
the Juries Di- this Reaſon ) may be omitted: As in Debt 
their Verdick. Bainſt an Executor, ic is a good Plea to ſay, 
® Adminiitration was committed to him, and 
therefore he ſhould be named Adminiſtracor, 
and not Executor; without traverſing that he 
is not Executor; for the Lay- People know no 
Difference, between one adminiſtring as Exe- 
cutor, and one adminiſtring as Adminiſtrator, 
5 E 4 33. 


For 
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For this Reaſon likewiſe the Special Mat- 

ter may be pleaded together with the General 

luſue, Cc. As that the Obligation put in 

uit was ſealed by him, and delivered to A. A ſpecial Nor 

to keep till certain Indentures were made be-  fo&wn. 

eween the Plaintiff and him, before which 

Indentures made, the Plaintiff took the Ob- 

ligation out of the Poſſeſſion of A. fo is not 

his Deed. This is good, and yer by this gene- 

ral Concluſion, the Matter precedent ſhall 

not be waved, for it were perilous to put tage... 

Special Matter in the Mouth of I ay-People, * K 

H. 6. 38. 3 5 

1 Damages in Treſpaſs, if a Releaſe be plead- — 2 

ed in a foreign County, and tried there for tied in a fo. 

the Plaintiff, there alſo ſhall Damages be af. reh Coun- 

ſeſſed by the ſame Jury. For where the Prin- =P * 

cipal is tried, there alſo ſhall the Acceſiary the Principal 
and Incidents be enquired of. I need uſe no and Acceſſary 

other — to illuſtrate this, than the Caſe _ tried, 

aboveſaic. = 35 — $ Af. dg. 

They may find a Condition to defeat a Whar Things 

Freehold of Land, although it be not plead- the Jury muſt. 

ed; but of Things in Grant, they muſt alſo find. 


find the Deed of the Condition. 


Upon Traverſe of a Leaſe Aſodo & forma, Mode & fer- 
the Jury may find a Leaſe of another Date, *. 
although the Date be miſtaken in the Plead- 
ing, but not a Leaſe made by another, than 
from whom was pleaded ; for this is out of 
the Iſſue in Matter and orm. 

In an Aſſize of Rent, the Jury may find Rent. 
that the Rent was granted with an Attorn- 
ment, although no Specialty be ſhewed. 
A Fine or Recovery may be found by the Matter of Re- 
Jury, without ſhewing of it under Seal. The cord. 
Jury cannot find againſt what is admitted by 

the Re cord, Siderfin * 5 1 

3 
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Record. 


I. ſpedtion. 


fail 


Divorce. 


Attainder, 


| Dower, 


Waſte, 


Award. 
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If the Verdict be contrary to a Matter of 
Record, it may be ſet aſide as naughr. 

I 2 Party be found by Inſpection to be 
within Age, the Verdict that finds him of Age 
ſhall bz holden for none. 

A Verdict finding Matter againſt the Re- 
cord is a 7eofail, 11 H. 6. 42. 

They may find a Divorce, which is a Re- 
cord in the Spiricual Court, but not by gur 
Law. - 5 N 

The Verdict found an Attainder of 
not pleaded, nor given in Evidenſe 


ſigilli, 26 AJ. 2 and the Court took it 


So if a Fine and Recovery Where 1:4 not 
pleaded, nor given in Evidence ſub 5:4: αννν, 
26 Af. 5. 

The Jury is not to inquire of this which s 
agraced by me Pare. | 
As in Dower, if the Tenant ſays he has 


been always ready to render Dower, and the 
Iſſue be if the Husband died ſcized, the Jury 
is not to inquire if the Eſtate was dowable, 


for this is confeſſed. 5 


If the Deſendant doth not deny the Waſte, 
but picads another Matter, ſcilicet, nul tiel will 
lou, Cc The Jury is not to inquire of the 
Waſte, but give Damages although no Waſte 
be made. 

In Debt upon a Bond, with a Condition 
to perform an Award, and the Defendant | 
plead nullum fecit Arbitrium, and the Plaintiff | 
reply, fecit Arbitrium, and ſets it forth, and 
the Defendant rejoin Nu! tiel Award, the Jury 
cannot find any Matter Dehors to make the 


Award void in Law, which doth not appear 


within the Award pleaded ; as that the Re- 


leaſe awarded would diſcharge the Bond of 
the Submiſſion; for nothing is in Iſſue, but 


whether 
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whether ſuch an Award was made in fait, as is 
alledged, neither could this Matter be alledged 
by any Rejoinder; for it would have been a 
Departure from the Plea, and a Jury cannot 
find that which would have been a Departure, 
becauſe out of their Iſſue. But in this Caſe, 
if the Defendant would have took Advantage 
of it, he ought to have pleaded all this Mat- 
ter in his Bar, and not have faid nullum fecit 
Arbitrium ; for tis a Departure in the Rejoin- 
der, to acknowledge an Award which was 
denied in the Plea. 3 
In Pebt for twenty Shillings, and the Iſſue How the Ju- 
be, /olvit ad diem, and the Verdict be quod de- bo oy 
be the twenty Shillings, this is not good, be- Verdict, and 
cauſe it is not direct but by Argument. · what ſhall be 
In Debt upon an Obligation, if the Defen- intended. 
dant ſay, That he is a Lay-Man, not let- 5 
tered, and twas read as an Acquittance, & Nen lettered 
iſint nient ſon fait, if the Jury find he knew = 
what he did, and that it was a Bond, and he 
was willing to be bound, this is no good Ver- 
dict, becauſe they ought preciſely to find it 
it was his Deed or not. . 5 
If the Iſſue be, whether where a Copy hold 
is granted to three for the Lives of ewo, if he 
which die ſeized, &c. ought by Cuſtom to Cuſtom. 
pay an Heriot or not, and the Jury find that 
there was never any ſuch Eſtate granted in 
the Mannor, this is not good for the Reaſons 
aforeſaid. EY =: 
So if the Iſſue be, if by Cuſtom an Eſtate 
Tail may be granted, and the Jury find that 
it may be granted in Fee, which is greater, 
yet "ris not good. | FE, 5 
In Treſpaſs for taking and cutting his Lea - Treſpaſi. 
ther, it the Defendant juſtify as a Searcher ; 
and cut it for the better Search ore Scrutato- 


Sjedtment. 


| 7erdiQt ſ pe- 


Surpluſage. and Surplulage ſhall nor vitiate. 
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rum, without any other Damage; and the 
Plaintiff reply, De irjuria ſua propria abſque 
boc, that he cut it More Scrutatorum, upon 
which Traverſe Iſſue is joined, and the Jury 

find that the Defendant cut it as the Plaintiff 
has alledged ; this is no good Verdict, be. 
cauſe *ris not any Anſwer to the Iſſue but by 
Argument | 

In Treſpaſs and Battery in A. to find Not 
guilty in A. is not good ; for it ought to be 
generally Not guilty. 355 
UD pon this Plea, if the Plaintiff reply, That 
he hath divers Lands in D per Deſcent, and 
the Jury find he had divers Lands by Deſcent, 
this is good, without finding what; for tis 
not material, in regard upon this falſe Plea a 
general Judgment, is to be without having 
reſpect to the Aſſets. 7 
Of five Acres, it they find the Defendant 
guilty in eight Pieces, de terra parcel tenemen- 
torum prædict, tis a void Verdict becauſe un- 
certain, and no Execution can be made of 
TR. DE : 
In Ejectment of a Manor, on Non eulp the 
Verdict was for the Plaintiff for the Manor, 
and Quoad ſervitia non culp. Twas objected, 
That the Verdict was not for the Plaintiff for 
the Manor, becauſe as to the Services twas 
for the Defendant; but 'twas anſwered the 
laſt Part as to the Services was void and Sur- 
pluſage, Siderfin 232. Keble 1 Part, 810. 
ls Caſe upon Non aſſumpſit pleaded, if the 
Jury find that the Detendant Non aſſumpſit; 
vet if two Witneſſes ſay true, then we find 
that he did aſſume. The firſt ſhall ſtand for 
the Defendant, and the laſt Words are void; 


% 


if 
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If upon a Leaſe of twenty Acres and the Ejedment 


Jury find quod dimiſit ten Acres tantum, and the 
Concluſion of the Verdict is, Er ſi ſuper totam 
materiam Curie videbitur __ Defenders dimiſit 
ewenty Acres, then they find for the Plaintiff; 


and if not, then for the Defendant; this is re- 


pugnant, and fo the Verdict is void in all. 

In Ejectione firmæ de 7 Meſſuagiis ſive Tene- 
mentis, and Verdict pro Querente. Tis ill for 
the Incertainty, and the Verdict doth not help 


it; and Hale refuſed to let the Jury find for 


the Plaintiff, for the Meſſuages, and Non 
Culp. for the Tenements: but by Twi/den, if it 


had been de uno Meſſuagio five Tenemento vocato, 


the Black Swan, it had been good, becauſe 
the laſt Part makes it certain, Siderfin 295. 
Keble 2 Part, 80. Cro. 3 Parc, 186. 


Io aſſeſs Damages incertainly, is void; as Certain. 


to ſay we aſſeſs forty Pounds, if we muſt by 


Law, if not, then but three Pounds, this is 


void. 


Indebitatus aſſumpſit, to aſſeſs Dama ges, occa- Damages. 


ſione debiti predifi, is good, although it ought 


to be occaſione non performationis, Oc. 


In an Information upon the Starute 39 Elix. Information. 


cap. 11. for dying with Logwood, by which 


he loſt twenty Pounds for every Offence ; up- 


on Not guilty, if the Jury find him guilty for 
uſing this againſt the Statute for forty Days, 


by which he loſt this is not good, 


becauſe he forfeits twenty Pounds for every 


Time, and the Number of Times do not ap- 


pear. 


and yet do not find the Will, the Verdict is 
aot good. 


If the Jury find the Words in the Will, 
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If they firſt find the Special Matter, and 


then find the Iſſue generally, the Special Mat- 
ter is hereby waved. 


Where a Spe- If the Jury find that J. S. was ſeized in 


cial Verdict 

ſhall be good 

by Iatend- 
ment. 


Devatavit. 


Will. 


Fee, and deviſed the Land to F. D. although 
they do not find that the Land was held in 
Socage, yet this is good, for this ſhall be in- 
tended, this being a collateral Thing, and 


this being the moſt common Tenure. 


Verdi& of Eloynment and Converſion to 
his own Uſes proves a Devaſtavit, Keble 2 Part, 


488. 


If they find that he was ſeized and made 


his Will in bæc verba, &c. although they do 


not find that he deviſed the Land as in the 


former; yet this is good by Intendment. 


Bur if a Thing is left out, and cannot be 


intended, the Verdict is not good. 


If che Iſſue be, whether the Sheriff took 
J. S. and kept him in Priſon in Execution 


tor certain Debt and Damages by Force of a 
Capias ad ſatisf:ciendum, and the Jury find that 


he took him by Force of an alias Capias ad ſa- 


tirfaciendum, ec. although they do not find 


that he kept him in Execution for the Debt 
and Damages aforeſaid, according to the If- 
ſue; yet this is a good Special Verdict; for 


it ſhall be intended; for the Conſequence is 
neceſſary from this which is found, for he 


could not take him, but that he muſt be in 
Execution: Vide ſeveral Inſtances of this, Roll. 


tit. Trial, 697. Sc. 

It the Jury find that 7. S. was ſeized in 
Fee, and made his Will in hx: verba, and 
that he aſterwards died; although they do 


not find that he died ſeized, yet it ſhall be 
intended that he died ſeized, and ſo good. 


tr Ü! n e 


Ir 


Grp . 
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If they find that 4. did bargain and ſell, c. Bargain and 
although they do not find any Conſideration, Sale. 


yet this ſhall be intended. 


| So if they find that ſuch Perſons Authorizati Letters Pa- 
wirtute literarum patentium Dominæ Elizabeth e &c. tents. 


and do not find that the Letters Patents were 
_ Great Seal, yet this ſhall be in- 
tended. 


verdicts of Lay-Men ſhall be taken accor. Intent. 


ding to their Intent, and need not fo preciſe 
à Form as in Pleadings, Lib. 4. 65. Hob. 76. 
 Siderfin 27, 75. Littleton's Reports 133, C. 

Therefore if the Jury find a Recognizance 
in Nature of a Statute Staple in this Manner, 
That the Conuſor came before R. O. Recor- 


der of London, and T. O. Mayor of the Staple, 


& recognovit ſe debere to B. 200 l. and do not 
ſäay, ſecundum formam Statuti, & c. nor per ſcriptum 

Obligatorium, Oc. altho' the Statute of 23 H. 8. 
provide, That it ſhall be by Bill Obligatory, 
ſealed with three Seals; and here it doth not 
appear, that there was any Bond or Seal, nor 
that it was according to the Statute; yet 
theſe Things ſhall be intended, they having 
found a Recognizance before the Mayor and 
Recorder. 


A A Special Verdict may be amended by the Notes. 


Notes. Keeble 1 Part, 907. fee a Coroner's 
| Inquiſition amended by his Notes. 


If the Jury find a Special Verdict, and re- 


Where a Spe- 


fer the Law upon that Special Matter to the cia! Conclv- 
Court, alchough they do not find any Title can — = 
for the Defendant, which is a collateral Thing ga11 aid the 


to the Point which they refer to the Court, ImperfeRions 


| yer the Verdict is good enough, for all other of it. 


| Things ſhall be intended, except this which is 
keferred to the Court, Lib. 5. 97. Littleton's 


Rep. 135, Cc. Keble's 2 Part, 362, 412. 
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For whom 

the Verdi& 
hall be ſaid 
to be found. 


The Learning of Verdicts, Ch. 14 


In Ejectment, if the Plaintiff declare upon 
a Leaſe made by 4. and the Jury find a Spe- 
cial Verdict, and Matter in Law upon a Power 


of Revocation of Ules by an Indenture and 


Limitation of new Uſes, and then a Leaſe 
for Years made to the Plaintiff by the Leſſor 
in the Delaration, and another, in which 
there is an apparent Variance ; but they con- 


clude the Verdi&, and refer to the Court, 
whether the Grant of a new Eſtate found in 
the Verdict, be a Revocation of the firſt In. 
denture, or not. The Special Concluſion 


ſha!l aid the Verdict, ſo that the Court cannot 


take Notice of the Variance between the 
Leaſe in the Declaration and Verdict, be. 
cauſe the Doubt touching the Revocation, is 
only referred to the Court. And although 
they refer to the Court, whether this be a 
Revocation of the firſt Indenture, and not of 
the former Uſes, and Limitation of new Uſes, 
as it ought to be; yet in a Verdict this is good, 
for their Intention appears. 5 
So Vote, A Difference between a Special | 
Concluſion and Reference to the Court, and 
a general Concluſion, and Reference to the 


Court, wide hoc poſtea. 


In Debt for forty Shillings for a Horſe, ſold, | 


and the Jury find forty Shillings Debt. for 


two Horſes fold ; this is found againſt the 


Plaintiff, for this is not the ſame Contract. 


So in Debt, twenty Pounds, if the Jury 
find forty Pounds Debt, this is againſt the 
Plaintiff. | 
In Debt for twenty Pounds for Wood fold, | 
and the Jury find the Bargain was for twenty 


Marks; the Plaintiff ſhall no: have Judgment 
for this Variance. Wl”. 


80 


| 


Ch. 14. and of arreſting Judgments. 

So in Debt for Rent upon a Demiſe of ewo 
Acres, and the Jury find ic upon the Demiſe 
of one Acre, the Plaintiff ſhall have Judgment. 

But in Debt for twenty-four Pounds eight 
Shillings, received for the Plaintiff's Uſe, if 
the Jury find the Defendant owes twenty-four 
Pounds, but not the eight Shillings, the Plain- 
tiff ſhall have Judgment: For perhaps he had 
paid the eight Shillings. 


In an Action upon the Caſe againſt A. if 


the Plaintiff declares, That by Cuſtom, Cc. 


amongſt Merchants, &c. If two are found in 
Arrearages upon Accompt, and they aſſume 


to pay this at certain Days, that any one of 
them may be charged for the whole by him- 
ſelf, and then ſhews the Accompt of A. and B. 


who are found in Arrear, inſomuch, &c. And 


promiſed to pay this at certain Days, but paid 
it not, and now he brings his Action againſt 
A. although upon Non aſſumpſit pleaded, it be 
found that the Days of Payment are miſtaken, 
yet the Days being paſt the Action lies, becauſe 


the Law makes the Duty upon the Accompt; 
for which after the Days an Action lies. 


In Debt upon a Leaſe of twenty Acres, the 
Defendant pleaded the Leaſe was of twenty- 
four Acres, ſans ceo que il demiſe les 20 Acres 
tantum. The Verdict found the Demiſe of 


twenty-one Acres only; 'ewas looked up- 
on as a Feofail and found for neither Plaintiff 


nor Defendant, Dyer 32. 
If the Iſſue be Aſſets in Sale, and the Ver- 


dict be Aﬀets in Dale, tis a good Verdict, 


for the Place is not material, Keble 1 Part, 
Ga. 5 1 


Accompt found before 4. tantum is good. 


In 


So of an Accompt 1 | 
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In Eſcape of Baron and Feme, and the Jury 
find of the Baron only, tis good, and fo in 
other Actions grounded upon a Tort to find 
Part. But upon a Contract the Verdict ought 


to purſue the Declaration, otherwiſe in Debt 
upon a Leaſe for Years, for Rent, Siderf. 5, 6. 
Keeble 1 Part, 371. | 

Iſſue whether Money was paid for black. 
acre. Verdict, that it was ns for 


a Common was from Lady-day to Michaelmas, 
and the Verdict finds from Chrifmas to Michael- 


mas day, tis good, Keble 1 Part, 192. 


Blackacre 
and Whiteacre, good: So per Twiſden, whether 


Indictment of forcible Entry and Detain- 


er, a Verdict of forcible Entry and forcible 


Detainer, is ſufficient to grant Reſtitution up- 


on, Keeble 1 Part, 419. 
Barwel prayed Bill of forcible Entry and 


Derainer, found Ignoramus as to the Detainer, 


and Billa Vera as to the Entry, might be 
quaſhed, which was done; for the Offence 
as charged being intire, the Grand Jury can- | 
not apportion their Verdict as the Petit Jury on 
Indictment may, Keeble, 1 Part, 931. 
Where all is to be given in Damages, the 


Jury are Chancellors, and may give ſo much 


as the Caſe requires in Equity. 


In Detinue of a Bond of 10% L if the 


Jury find that he received a Bond of a greater 
or lefs Sum, the Verdict is for the Defendant. 


So in a Promiſe to do two Things, if the 


Otherwiſe in Ejectment upon a Demiſe of 


ten Acres, if the Jury find a Demiſe of lebs, 


the Plaintiff ſhall have Judgment. 
If 


| 


| 


| 


Jury find but one of them, tis for the Defen- 


„ w ts * 
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If che lſſue be upon a Preſcription for Com- Preſcription. 
mon belonging to a Meſſuage, and two hun- ide Dev. 
dred Acres of Land, fifty of Meadow, and 
fifry of Paſture ; if che Jury find Common 
belonzing to the IIouſe, twenty Acres of 


Meadow, and twenty of Paſture in two of the 


Vills, and not in the reſt, the Preſcription is 
not found. g 5 

If part of the Treſpaſs or Wrong be found Treſpaſs. 
tis ſufficient in Treſpaſs, or an Action of the 
Caſe upon a Tort ; as by a Commoner, for Caſe. 
putting and depaſturing Cattel in the Com- 
mon. | | 


If the Iſſue be whether all the Lands in Audits 9ze- 


Execution, were the Eſtate of the Father in res. 
Tail, or in Fee, and part is found in Tail, 


and part in Fee ; Judgment ſhall be given for 


the Defendant, who pleaded the Seiſin in Fee. 


lf the Plaintiff declares upon a Demiſe Ejectment- 

made the firſt of May, to commence at Mi- 
chaelmas next, if the Jury find a Leaſe made 
at any other Day before the Feaſt, tis found 


| for the Plaintiff; for the Day of making is 
not material. Ls 


_ Otherwiſe of a Leaſe for Years in Poſleſ. 
ſion ; as of a Leaſe made the fifth of May, 
Habend. for three Years, from Lady-day before; 


and the Jury find a Leaſe made the 15th Day 


of May, for three Years, from the ſame Lady- 

day; for this is a Leaſe in Poſſeſſion. hg 
In falſe Impriſonment in Middleſex, and the Impriſon- 
Defendant juſtifies in London, to which the ment. 
Plaintiff ſaith, the Defendant took him in 
Middleſex, de fon Tort demeſn, and Iſſue upon 


this, and the Jury find the Defendant took him 


in Middleſex lawfully, upon a Writ, yet this is 
for the Plaintiff; for the Iſſue is upon che 
Place, and not upon the Tort, for that is con- 

e feſſed 
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feſſed by the Pleading, if the taking was in 
Midadleſex. 


In Debt for twenty Pound, and the Jury | 
find forty Pound, the Plaintiff ſhall not have 


Judgment; the Reafon ſeems to be, becauſe 
it cannot be the fame Debt, which is intire; 
but upon another Contract, which is miſ-laid. 

If the Iſſue be Payment after Execution, 
and the Jury find Payment before, yet the 


Hue is proved; foi Payment before is Pay. 


ment after. 


Obligation. 


In Debt upon a Bond, bearing Date the 
25th of June, upon Nos eſt factum, if the Jury 


find it his Deed, but that it was delivered 


eight Days after the Date, this is found for the 


Plaintiff. 


8 Joint and ſe- 


veral. 


If che Iſſue be, that two made the Feoff. 


ment, or two were Church-wardens, &c. and 


the Jury find but one, Oc. the Iſſue is not 


Obligation. 


Covenant. 
Waſte. | 


_ 
If the Breach of Covenant or Waſte be 
aſſigned in cutting twenty Trees, and the 


Jury find but ten, yet the Plaintiff ſhall have 


Judgment. 


Totem & Parc, If in Replevin, &c. the Jury find that part 


of the Cattle were Levant and Couchant, and 
part not, and the Iſſue is upon all, the Iſſue 
15 not found. 0 

In Debt, ram quam, on the Statute 1 Fac. 


cap. 22. for cutting Oaks unſeaſonably, on 


Not guilty, and Verdict for the Plaintiff, 
twas excepted in Arreſt of judgment, That 


the Jury found the Value of each Tree, fix 


Shillings eight Pence, but do not caſt up the 
Sum. Sed per Curiam, In this Iſſue tis need- 
leſs; but had the Iſſue been Nil debet, they 
muſt caſt it up, and not leave it to the Court, 
Keble, 1 Part, 837. „„ 

4 _ 


| 
| 

\ 
| 


——— — 
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Kelynge excepted to an Indictment of Aſ. Indiqment 


ſault, Battery, and Wounding. The Jury find 
him Not guilty de rran{gre{- & inſult. pred'. Sed 
per Cur. "Tis well enough, and comprehends 
the whole, contra if ir had been de inſult. pred. 
only, and the Preſentment, Traverſe and 
Trial was all at the ſame Day and Seſſions, ex 


 aſſinſu, being a Favour to the Party, Keble, 


1 Part, 879. 


In Ejectment for him who pleaded all of Ejectment 
fourteen Acres, and the Jury find Guilty of Void in pare. 


twenty, the Plaintiff ſhall have Judgment for 
the fourteen, and the Verdict is void for the 


Re fn 


It, + ſnformation upon an uſurious Con- Information 


tract u terwiſe where the Tore and 
Offence i iv as againſt two upon the 


Statute 4 / ©. © emptione butiri, and ſelling 
it by Retaii, and fo in an Action upon 


the Caſe in '\\-:1::2 of Conſpiracy, and for 


Words laid tw = one Declaration. This 
will put in If he Manner as well as the Modes feng. 
Matter, wher ?- litter is material; as the 


Time of the Fac: 5! other Circumſtances. 


tract bn, <4. not ſufficient to find a Con- Viuy 


The Piaintiff that V. made a Leaſe Replev in. 


to him 30 Marti:, 1. d. from Lady- day laſt, 
and Iſſue Modo & 7 , aad the Jury find a 


Leaſe made 25 1 Habendum extunc for a 


Year, this is good, à ough the Time of ma- 
king and Commen... nent of the Leaſe are 
miſtaken, inalmuch as extunc includes the 


Feaſt. Let bhe-aul- a ſufficient Title and 


Leaſe is found for the Plaintiff to put in his 


Cattel, this is ſufficient, this being the Sub- 


ſtance, and the Moo & forma ſhall not put 
the Circumſtances in Iſſue cas. 


So 


Leaſe. 


"_F 
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So in Treſpaſs, if the Defendant juſtify the 
putting in his Cattel for Common, which he | 
claims from Pentecoſt to a certain Time every | | 
Year, which is traverſed Modo & forma, and 
the Jury find that he had Common in Vigilis 
Pentecoftis in feſto, and the Day next to this to 
the Time, this is found for the Defendant. 
But otherwiſe in theſe Caſes in an Aſſiſe of 
Common, becaule there he ought to recover 
his Title. ; | 
In Debt for Rent, if the Defendant plead 
an Entry by the Plaintiff, before the Rent 
was due, ſcilicet ſuch 2 Day, which was aſter, 
and Iſſue upon the Entry Modo & forma, 
and the Jury find for the Defendant, he ſhall 
have Judgment, for the ſcilicet is void, and 
- Modo & forma go to the Matter. See 
| fter. 

Nen eſ faum. In Debt upon a Bond, and the Defen- 
dant plead Non eff factum, and the Jury find 
the Bond made jointly by another with the 
Defendant, the Plaintiff ſhall have Judg- 
_— for the Defendant ſhould have pleaded | 

this. | | | 1 

Deviſe. If a Deviſe be pleaded abſolute, if the Jury | 

find a Deviſe upon a Condition precedent, tis 
not good. 3 is] 

Kiens per Diſs In Debt againſt A. as Daughter and Heir 

cons. to B. and the Defendant plead Riens per Diſ- 
cent of B. and the Jury find chat B. was ſeized | 
in Fee, and died, having Iſſue the Defendant 
His Daughter, and his Wife with Child of | 
Boy, who was afterwards born alive, and | 
died one Hour after, this Iſſue is found + 
gainſt the Plaintiff, becauſe the Defendant 
had the Land as Heir to her Brother, who | 
was laſt ſeized, and not to the Father, and 5 

2 1 the 


Leaſe; therefore this Verdict is found for him 
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the Defendant had not the Land by Diſcent 

from the Father, but from the Brother, yet 

this is Aſſets in her Hands if it had been ſpe- 

cially pleaded. 

In a Writ of Error brought by him in Re- Exror. 

mainder in Tail to reverſe a Fine, if the De- 

fendant plead in Bar of the Writ of Error, a 

Common Recovery by the Tenant in Tail; 

to which the Plaintiff replies, That at the 


Time of the Recovery ſuffered, he himſelf 


was Tenant to the Præcipe, and ſo the Reco- 


very void, upon which Iſſue is joined, and 
the Jury find that he was Tenant of Part, but 


not of other Part. This Iſſue is partly found Part. 
for the Plaintiff, and partly for the Defen- 
dant, fo the Court ſhall proceed to the Exa- 


mination of the Error, for that whereof he 


was found no Tenant; but tis a good Bar of 


the Writ of Error, for that whereof he is 
found Tenant to the Præcipe. PE 


In Aſumpſit to pay Money upon Requeſt, Promile. 


and Iſſue upon this, if the Jury find the Plain- 


tiff promiſed to pay the Money, but do not 

ſay upon Requeſt, nor Modo & forma, tis not 

found for the Plaintift. 
In Ejectment of a Manor, if the Jury find If the Sub- 


that there were no Freeholders, and ſo tis no ance of the 
Manor in I aw, yet being a Manor by Re- 


Iſſue be found 


a tis ſufficient, 
atation, and fo the Tenements paſs by the — 


who pleads the Leaſe of the Manor, for the 


Subſtance is, Whether any Thing was demiſed 
or not? I 


In an Information of Extortion againſt the 
Gaoler of the Gaol, a Priſon of the Caſtle of Gaol. 


Maidſtone; the Jury found there was no Caſtle, 


but that there was a Gaol, this was for the 
Plaintiff, becauſe Gaol is the Subſtance. if 
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Accompt. If the Iſſue be, Whether the Defendant 
had accompted before R. and 17. Auditors al- 
ſigned by the Plaintiff, and che Jury find an 
Accompt before R. only, the Iſſue is found 
for the Defendant; for the Accompt is the 


Effect of the Iſſue. Vide Roll. tit. Trial, 07 


Cc. 
Jury agree. If eleven agree, and the twelfth will not, 
the Verdict of the eleven cannot be taken, 


but the Court may carry the Jurors with them 


in Carts until they are agreed, 41 Af. 1t. 


Verdi al. A privy Verdict may be altered in open 


tered, Court. 
In an Extendi fac. upon a Statute, if the Ju- 
ry deliver their Verdict in Writing, they may 
afterwards make it more formal, but they 


cannot alter it in Subſtance, for it is a com- 
pleat Verdict by the Delivery. So of Preſent- 


; | ments, Oc. . 
Fine andNꝭon- A Fine pleaded in Bar, and that after the 
Claim. Death of A. ſcil. 1 Angaſt, 3 Car. B. Father of 


the Plaintiff, was alive, & in plena vita & re- 
man ſit infra hoc Regnum infra quatuor Maria, Cc. 


apud W. in Com. D. and no Entry or Claim 


within five Years after, and the Plaintiff re- 
plies and takes Iſſue, Que il non ſuit & reman- 


fit infra hoc Regnum Anglia modo & forma, Cc. 
And the Jury find Quod non fuit & remanſit 
infra hoc Regnum Angliæ, 1 Auguſt, 3 Car. but 


that he was there 1 Maii, 4 Car. and remain- 


ed there a Month, and refer to the Court, 


Medo &r forma. An fuit & remanſit infra hoc Regnum modo & 


forma, Cc. This Iiflue is found for the Defen- 
dant, for the Matter and Subſtance of the 
| Plea is, Whether he was within the Realm at- 


ter the Death of 4. and five Years before En- 
try or Claim per him or the Plaintiff, and modo 


> | 
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& forma ſhall not make the Day material, 
Roll. tit. Trial, 713. : | 
judgment upon a Demurrer, and a Writ of Judgment, | 
Inquiry executed at the Return, the Party — - 
may ſhew any Thing in Arreſt of Judgment z.“ — 
for Judgment is pot compleat until the laſt 
judgment. The firſt is but an Award: A 
Man may plead any Thing in Arreſt of Judy- 
ment after a Verdict, which will make Error if 
the Judgment be given. 
In Debt upon a ſimple Contract againſt an 
Executor, it he will not plead in Abatement, 
but other Matter which is found againſt him, 
he ſhall not afterwards alledge that he is not 
charg:able in Arreſt of Judgment. 
So in Debt againſt Executors upon Ar- 
rearages of Accompt, where they are not 
EEJJJVVJVVVVVTVVTVTVTVT 
That which appears ill upon the ſame Re- What may be 
cord, but not a Matter of Fact, which doth Aedged. 
not appear upon the Record, becauſe the Par- 
ties cannot try the Iſſue. As that a Juror was 
challenged, and yet ferved on the Tales, for 
this cannot appear without alledging Matter 
of Fact. Nor that the Defendant's Attorney 
had no Warrant. Zut if there be any irregu- 
lar or foul Practice, this may be offered to ſet 
aide a judgment. 
In Error upon Judgment in Durbam, in Vila: 
Debt upon Bond to pay twenty Pounds; the 
Defendant pleaded ſolvit ad diem, not ſaying 
where; a Verdict thereupon is void, becauſz 
there is no Viſune, and fo no Trial, Xeble, 
2 Part, 620, 5 5 5 
Ik any Thing be omitted in the Declara- Varience be- 
ion, or if more is put in the Declaration than 8 4 
z found by the Jury, x - makes a material he Decl. 


Va- fron 
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Variance betwixt the Nar. and che Verdict, 
the Action ſhall abate. 

Thete following are adjudged material Va- 
riances. 

[f the Declaration be for theſe Words, 
Thot: procured[# eignt or ten of thy Nei g hbours to 
per jure themſelves, and the Jury find that he 
laid, Thon haſt cauſed eight or ten, &c. for he 
might be a remote Caule, ſcilicet cauſa ſine qua 
non, without Procurement. Nar. He is a Bank. 
rupt. Ver. He will be a Bankrupt within two 
Days. Nur. He is a Thief. Ver. He ſtole 4 
Horſe. Nar. Thou art a Murderer. Ver, He is, 
Oc. Nar. I know him to be a Thief. Ver. J 
think him to be a Thief. 

So it is material Variance, if a ſpecial Pro- 


miſe be laid to be upon Requeſt, and the Ver-. 


dict find it without Requeſt. So if the De- 
claration be upon a Leaſe made by two, or 


by Baron and Feme, and the Jury find that 


one of them had nothing in the Land, or 
that the Baron only made the Leaſe, or that 


the two were Tenants in Common, and ſo 


ſeveral Leaſes; otherwiſe if they were Co- 
partners. 6 3 
So in Caſe that the Teſtator was indebted 


to the Plaintiff in fifry-five Pounds, and the 


Delendant being Adminiſtrator in conſidera- 


Won 


tione, & c. promile to pay this; upon Non 4ſ- 
ſumpſic, if the Verdict find the Promiſe to be 
to pay thirty Pounds, part of the fifty- five 
r 8 85 

So in Ejectment, if the Nar. be of a Leaſe 
of three Acres, a Leaſe of a Moiety will not 


maintain the Nar. | 


So in Waſte, for cutting Trees, and the 1 
Verdict find that he eradicated the Trees, but 
did not cut them. ie? 
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A Preſcription in modo decimandi, That eve- Preſcription. 


ry one who hath ſeven Lambs, or under ſe- 
ven, ſhall pay to the Parſon ob. for every 
Lamb, and the Jury find that; and farther, 
That if he had more than ſeven Lambs, he 
ſhould pay a Lamb; and that the Parſon 
ſhould pay the Pariſhioner ob. This is not 
the ſame Preſcription, but makes a Variance. 


But if there be a Variance between the Variance. 


Verdict and the Nar. either by Way of Sur- 
plus or Defect; but if this Matter of Variance 
be not material in the Extenuation of the 
Action or Damages, the Action ſhall lic not- 
withſtanding the Variance. 

Theſe enſuing are adjudged not to be ma- 
terial. 

Nar. Strong Thief. Verdict, Thief. Nar. I 
ſay, Cc. Ver. I affirm, or I douvt not. Nar. 
The Plaintiff will do ſuch a Thing, Ver. I think 
in my Conſcience he will, &c. Nar. Of a Lzaſc 
by a Parſon for five Years; if he tam dig 
| ſhould be Parſon, & tam diu viveret. And 
the Ver. find the Leaſe to be for five Years, 
if he tam diu viveret without the nds, and 
ſhould continue Parſon ; for the Law .mpiiterh, 
That if he be deprivec or reſign, that che 
I eaſe determines. Nar. H: is a Murderer. 
Ver. He was @a Murderer; or when he fays, 
He is 4 Murderer, tis t ii.: dad, that he 
did the Act in preſenti, ut before. So in 
Trefi es or Actions upon Fri and Wron”'s 
which are ſeveral, It the ict find part 
tis ny material Varience; and che Plainciff 
in theſe Caſes ſha!l have Judgment, Roll. tit. 
Trial, 720. N 


A Jury of Middl-/-- as duinanded in the Inqueſt by 
Common Pleas, the fir of the Tom, and Default. 
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ſome appeared, and ſome not, ſo that here 
was not a full Jury, and neither the Defen- 
dant nor his Attorney did appear, and there. 
fore the Plaintiff prayed, that the Inqueſt 
might be awarded by Default; and by the 
Opinion of Welſh and Dyer, his Prayer ſhall 
be granted, and the Cuſtos Brevium, and all 
the Prethonotaries ſaid the Courſe was fo, 
for the Parties are demandable before the 
Jury, and if the Plaintiff make Default, he 
ſhall be nonſuited; and if the Defendane 
make Default, the Jury ſhall be awarded 
by Default, whether they appear or not, 

Dyer 265. i 
What the De- Where an Inqueſt js taken by Default, the 
ſendant loſes Defendant ſhall loſe his Challenges, and by 
by his De- 28 Af. p. 42. tit. Enqueſt in Fitz, he ſhall loſe 

* = Evidences alſo, Bro. Enqueſt 10. quod non eſt 

 bEX. | | | | | 

When the Det. The Defendant pleaded a Releaſe, 

Defendant and the Plaintiff replied Non eſt factum, and 

2 82 at the Day of the Venire facias the Defendant 

emned by 3 | 

Default, and Made Default, and the Inqueſt was taken up- 

when an In- on his Default, and found for the Defendant, 

_ queſt muſt be for which the Plaintiff took nothing by his 

taken upon Bill; and yet if the Plaintiff had prayed it, 

Df might have had the Defendant condemned 

by his Default before the taking of the Verdict. 

Et fic wide folly in le Plaintiff, Bro. Ib. 5. But 

upon ſuch Releaſe and Default in Treſpaſs, 

the Inqueſt ſhall be taken by Defaule, and 
the Defendant ſhall not be condemned by De. 
fault, though the Plaintiff pray it, and the 

Reaſon is, becauſe the Debt is certain, and 

- Damages are incertain in Treſpaſs, Bro. 

PE. 3. 


And 
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And Finch, fol. 459. hath well collected out 


of Brook, That always in an Action of Treſ— 


pals, whatſoever the Iſſue be, Releaſe, Juſti- 


fication, &. and alſo in Debt, Detinue, Ac- 
count, and the reſt which are for Things in 
Certainty, if the Iſſue be taken upon a Mat- 
ter in fait only, as Payment, or that an Ac- 
quictance pleaded in Bar by the Defendant 
was made by Durcs, Cc. The Inqueſt ſhall 
be taken by Default, if the Defendant makes 
Default; but in the laſt recited Actions of 
Debt, Cc. if the Iſſue be upon the Acquit- 
cance it ſelf, Releaſe, or other Matter in 
Writing, the Plaintiff may pray Judgment 
upon the Defendant's Default, if he will; 
but if he do not pray it, the Jury ſhall be ta- 
ken by Default, as in an Action of Treſpals. 

The jury may give a Verdict without Te- 
ſtimony, or againſt Teſtimony, when they 
themſelves have Conuſance of the Fact, Plo. 


x Com. 86. 


Ver 


The Jury are to find Coſts and Damages in 


Debt, Treſpaſs, Ejectment, Nuſance, Cove- 
nant, &c. Debt for Tithes, treble Value of 
the Tithes, and no Coſts nor Damages. 

In Audita Querela ſur Statute, the Iſſue and 
Value of the Land. T 


Waſte, Treble Damages. 
Quare Impedit. 1. Whether the Church 


was void by the Death of the Incumbent? 
2. Whether it be now full, or not? If it be 


full, at whoſe Preſentation ? And if ſix Months 
be paſt ſince the laſt Avoidance ? And of what 
Value it is by the Year? And what Coſts and 
Damages ? 1 


1 4 The 


279 


diQ with. 
out,or againſt 
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W 
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The Verdicb. In Dower, Inquiratur ſi wir 
obierit ſeixitus de tenementis pradict. in dv»minico 
ſus ut de feodo, aut de feodo tal, it. Et ſi ita 
invenerint, tunc quantum tenementa illa valent 


per annum in omnibus exitibus ultra repriſas, juxta 


verum valorem eorund. & quantum tempus dilabi- 
tur a tempore mortis præd. viri, & que dampna 
petens ſuſtinet tam occaſione detention dotis quam 
præmiſſorum. 9 
En Dower, Nota. The Jury finding the 
dying ſeized, they muſt aſſeſs Coſts and Da- 


mages, but if they find the Husband was ſeiz- 


ed, but did not die ſo, then no Coſts nor Da- 
mages, but only the Value of the Land. 


In Detinue, Si pro quer. de valore rei detent. 


& cuſtag. & dampna. 


Coſts. 
Ih Account, No Damages nor Coſts. 


In placito terre. Nulla dampna nec cuſtag. War. 


rantia Chartæ Conſimile. 
Aſſiſe Con/imile. 


Prohibition, Si pro quer. tum enquir. de exiti- 


Partitione facienda, Si pro quer. tunc de exitibus 


non plus 


En brief de Entry in le per. Cuſtag. & dampna. 


In all real Actions generally no more than 


In Repievin, If the Plaintiff be called and 


do not = »pcar, the Court takes the Verdict 


for the L-tendant, and the Jury aſſeſs Da- 
mages and Cofts. But Nota, That a Ver- 
dict is not uſually aben in other Actions 


after the Plaintiff is Nonſuit. Siderſin, 2 Part, 


15. 


Red. 


In Replevin, Damages for both Parties and 
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Intr. T. in. 8. V. 3. Rot. 645. A Verdict was en- 
tred ident dimna for aſſidunt, and on a Writ 
of Error this was aſſigned for Error, and in- 
liſted was future. Sed non allocatur; For it 
may be the preſent Tenſe of the Word Aſſ- 
deo; however, in Verdicts the ſame Exact- 
nels of Expreſſion is not required as in Plead- 
ing, for they are the Words of a Lay Jury, 


and tho it may not be proper Lafin, yet it is 


fo common, that it is now made good by Pre- 
ſcription. Vide Plo. 347. 3 Cro. 647. 4 Co. 7. 
And the Court ſaid, it was not like Conceſſum 
inſtead of Conſideratum eſt in a Judgment, for 
that thoſe Words were of different Imporr, 
and the Law requires that judicial Ads ſhould 
appear to be done upon Conſideration, Sal- 
keld 328. „„ 


Croutber verſus Oldfeild. Hill. 4 Ann. B. R. Copybold 
The Plaintiff declared © quod cum ſeiſitus Eft 
fuiſſet de uno Meſſuagio & decem acris ter- 10 
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Redwood verſus Coward. Hill. 8 V. z. B. R. 4fſident dam- 


na, well in a 
Verdict. 


* ſuetudinem Manerii; cumque ipſe præfat. 1 
quer. habeat & habere debeat, ipſeque & 44d to be 


omnes tenentes cuſtumarii Manerii prædict. 


© cujus, &c. Habuer. & habere debuerunt & 
© conſueverunt communiam Paſturæ in quo- 


dam loco vocat. Waimles Moor parcell. 


_ © diti Minerii pro omnibus averiis communi- 


_ © calibus ſuper tenementa ſua cuſtumaria le- 
van. & cuban. tanquam ad tenementa ſua 


prædict. I ctan & pertinen. prædict. tamen 


* defendens, :., deprive him of his ſaid Com- 


mon, had in 4, per quod, Cc. Upon Not 


guilty 


Parcel of the 
* per conſuerud. infra Manerium ill. a tempore Manor. 


ate laid 
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guilty pleaded, the Plaintiff had a Verdict; 
but upon Motion in the Common Pleas, Judg. 
ment was arreſted. Upon this the Plaintiff 
brought a Writ of Error in B. R. and that 
Judgment was reverſed : iſt, It was agreed 
in this Caſe, that a Man cannot be a Copy. 
holder, nor an Eſtate be a Copyhold Eſtate, 
tho it be held per Copiam Rotulorum & ſecun- 
dum conſuetudinem Manerii, unleſs it be alſo ad 
voluntatem Domini; and the Chiel Juſtice ſaid, 


la pleading the great Difference between Copy holds and 


Copybold it cuſtomary Freeholds which paſs by Surrender 
3 is, That the Copyholder is in by Demiſe from 
8 the Lord; but in the Caſe of cuſtomary Free- 
Lord; in cu- holds the Lord is only an Inſtrument ; and 
ſtomary Free- that in pleading a Title to a Copyhold Eſtate, 


| holds che E- jt is ſufficient to ſhew a Grant from the Lord; 
ſtate of the 


Surrenderot but in the other Caſe it is not enough to ſhew, 


muſt be that the Lord granted it, or that A. ſurrendered 


ſhewn. to the Lord, and he granted; but it muſt be 


ſhe wn that the Surrenderor was ſeized in Fee 


and ſurrendered to the Lord, and he granted, 


c. 2dly, It was agreed, That if this Eſtate 
muſt be taken to be Freehold, the Judgment 


of the Common Pleas was rightly given: For 


then the Plaintiff being ſeized of a Freehold 
Eſtate, to make a Title to the Common, 
ſhould have preſcribed, that he, and all thoſe 
whoſe Eſtate he had, have Time out of Mind 
had, &c. and cannot make a Title by Cu- 


ſtom, according to 1 Cro. 418. And here the 


Court admitted the Cafe of Dorne and Caſh- 
Verdict will ford, and ſaid, That tho the Plaintiff in poſ- 
not aida bad ſeſſory Actions may declare upon his Poſſeſ- 


1 ſion without ſetting out a Title; yet if he un- 


it need not dertakes to ſer out a Title, and ſhews a bad 


— been one, the Verdict cannot cure that. Vide 1 Cro. 


418. 


| 


Ch. 14 aud ef arreſting Judgments. 
418. 2 Cro. 315. 2 Saund. 136, 186. 1 Med. 294. 
But the Court held, That now after Verdict 
this Eſtate of the Plaintiff muſt be taken to 
be a Copyhold Eſtate, and not a Freehold 
Eſtate, becauſe ir is both laid and found, that 
the Tenements were Parcel of the Manor, 
and that by Cuſtom, the Plaintiff ut tenens cu- 
um ir. has Common; all which is utterly im- 
poſſible, unleſs the Tenement was Copy hold, 
and therefore muſt be ſuppoſed ſuch, tho 
the Words ad voluntatem Domini were omitted, 


comparing it to the Caſe of Debt for Rent 
by an Aſſignee of a Reverſion, who ſhews no 


Attornment and has a Verdict, and the Caſe 
in 1 Sid. 218. Upon this Foot the whole 
Court held, That tho' a Title, which could 
not be good, could never be aided by a Ver- 

dict; yet a Title in a Declaration which was 
only imperfectly ſet forth, and where the 


Want of ſome what omitted might be ſupplied 


by Intendment, was cured by Verdict: And 
hereupon, ſuppoſing this to be a Copyhold 


Eſtate, there aroſe theſe Objections: 1ſt, That Verdi& 40 
Title defe. 
Cively ſer 


Oc. but quod cum ip/ [4 per conſuetudinem h abere * not 


the Cuſtom was not alledged expreſly, quod 
infra manerium prædict. talis habetur & a tempore, 


debeat, which does not affirm a Cuſtom, but 
ſuppoſe it. Vide 4 Co. 3 1. b. Vangh. 251, 253. 
2 Cro. 185. Co. Ent. 123. b. Raſt. 627. 2dly, 
That they ought not to claim Common 
tanquam ad tenementa ſua ſpectan. & perti- 
nent. for it is annexed to the Eſtate and 


not to the Land; the Reaſon is, becauſe 


the Eſtate grew by Cuſtom, and fo did 
the Common as part thercof, or rather a 
Privilege annexed thereto. Vide 2 Cro. 252. 
2 Brownl. Entr. 96. If a Copy holder Pg 

; | the 


183 


ne. 
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the Freehold of his Copyhold, his Common 
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is gone. As to the firſt Objection the Court 


held, that it was but a defective Title, and 

there was Room enough to induce a Proof of 
Diverſity be- the Cuſtom ; andvic was only an Informality 
tween Com- of laying the Cuſtom, which is cured by 


mon belong- the Verdict. As to the ſecond Objection the 


ing to the 


Kate, ar Chief Juſtice took this Difference, wiz, 
2 * Where a Copyholder claims Common in the 


Waſtes of a Manor, it properly and ſtrictly 
belongs to his Eſtate; and if he enfranchile 


his Copyhold, in that caſe his Common is 


loſt; but where he claims it out of the Ma- 
nor, it belongs to the Land and not to the 
Eftate ; and if he enfranchiſe the Eſtate, the 
Common continues: But all the Precedents 


of Common are, tanquam ad tenementa ſua 


ſpectan. 9 Co. 113. Co. Ent. 9. Dy. 363. b. 
r Saund. 349. 2 Saund. 321. Co. Ent. 574. 
Winch Ent. 931, 1026, 1027, 1111. Hern. 81. 
Browsl. Red. 428, 430. And the Chief Juſtice 


thought, that ſince the Pleadings were fo, 
the Common might be ſaid to belong to the 


Copyhold Tenement, fince it belonged to the 


Copyhold Eſtate ; for that which belongs to 
the Eſtace belongs to the Tenement, and the 
Judgment was reverſed after great Delibera- 


tion. Vide 1 Lut. 126. the Report of the 
Judgment of the Common Pleas. Salkeld 364. 


There mu Clerk verſus Rowland. Tin 5 I,. & Al B R. 


be four Days Upon a Writ of Enquiry, either on Demurrer 


ber the or lu "Mp * 
Verdie and or Judgment by Default, executed the laſt 


the Judg- 


ment. ment the 5th Day aſter, and not before: So | 

where there is a Verdi.*. there mult be four | 
Days betw en the Verdict and the Judgment; 
not that in all Caſes there can be a Motion 
i * 


Day of a Term, the Plaintiff may enter Judg- 
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in Arreſt, as in the principal Caſe, where the And between 
Verdict or Inqueſt is the laſt Day of the Coming 
Term; but till there may be a Writ of Er- 9 _— 
ror, and this Time is allowed for theſe Pur- tring the 
poles; and therefore, after Verdict or Writ Judgment. 
of Enquiry, the Courſe is for the Plaintiff to 
give a Rule to enable him to enter his Judg- 
ment Niſi cauſa oſtenſa ſit in contrarium infra 
auatuor dies; and in the principal Caſe, Exe- 
cution was ſet aſide, becauſe it was ſued out 
the 4th Day after the Term, the Writ of En- 
quiry being executed and returned the laſt 
Day, Salkeld 399. | 5 
Anonymus. Trin. 21 Car. 2. B. R. In Treſ- Want of A- 
paſs, the Defendant juſtified by reaſon of Ab aid- 
Common in the Place where for Cattle Le- FN Ve- 
vant and Couchant, and did not aver that the 
Beaſts were Levant and Couchant ; but this 
was held to be aided by the Verdict, r 
Vent 34. _ = 
1 5 After Verdict the Court ſhall admit any Intendment. 
+ Intendment to make the Caſe good, 1 Ven- = 
7s 123. © 8 . 
De King verſus Ledgingbam. Mich. 22 Car. 2. Privy Verdict 
B R. In an Information againſt him for the in an Iafor- 
' | King, the Court took a privy Verdict, and ſo m—_ * 
was faid was the uſual Courſe at the Aſſizes, Treaſon oc 
but it cannot be fo in Caſe of Felony or Felony. 
Treaſon, as is ſaid in 1 Inf. 227. b. In Caſes 
of Life and Member, if the Jury cannot 
agree before the Judges depart, they are to Verdi& may 
be carried in Carts after them, ſo they may be given out 
give their Verdict out of the County, 1 Ven- of the Coun. 
„ Ons ty. 
The King verſus Kent. Hill 8 & 9 V. z. B. R. verdic a- 
A Verdict General or Special may be amended mended by 
| | bythe Notes of the Clerk of Aſſize; but this Notes. 
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is in Civil, not in Criminal Cafes. Vide 1 Ro. 

Rep. 82. Salkeld 47. 
Ejectment Biſhop of 44 Caſe. Mich. 8 V. 3. B. R. 
ver ſus 7 De- Ejectment againſt ſeven Defendants who en- 
fendants. and ter into the common Rule for confeſſing Leaſe, 
** Entry and Ouſter, and plead to Iſſue: The 


Rule, and the Plea- roll was right, ſo was the Venire, Diſtrin- 


Iſſue was gas, and the Furata; but the Iſſue in the Ni 


right in the pri Roll was between the Plaintiff and five | 


— wp Defendants only, which was tried, and Ver- 


brin- Roll was dict pro Quer. and an Amendment being mo- 
derſis 5 only; ved for, it was oppoled, becauſe it was to al. 
and after Ver · ter the Verdict, to ſubject the Jury to an At- 


Lick pro Auer. taint, to make another Iſſue, and to make 
this was 2 


mended by do Detendants Guilty who were not tried: 


adding the But ic was amended; for nothing could be 
other two enquired of but the Ticle of the Leſſor, and 
Defendants. the Iſſue depended on his Title, which is not 

altered by this Amendment. And it muſt be 


conſidered that all Seven entred into the com- 
mon Rule, and that the Plea- roll, &. are all 
right, and this cannot be intended other than 

the ſame Iſſue, and the Amendment is only to 


_ rectify a plain Miſtake, and make that the If. 


fue which was apparently intended to be fo, | 


Salkeld 48. 


in the Dif-in. Child verſus Harvey. Mich. 11 V z. B. R. A 


gas the Day of Scire facias on a Recognizance, upon Iſſue non 


Ni prius was ſolvit it was found for the Plaintiff: Mr. Nor. 


appointed af. 


tet the Day in they moved to ſet aſide the Verdict, becauſe in | 
| Bank, and the Diſtringas and Furata the Return was à die | 
after Verdict Sanctæ Trin. in tres Sept. niſi Tobannes Holt Mil. 
| heldnota- 27 die Funii pris venerit, the twenty-ſeventh | 


mendable by 


the Ples. rel, Day of June, being the Morrow after tres 


becauſe the Trin. But the Plea roll was right, for the A- | 


Judges Au- ward there was tres Mich. It was agreed on all 


ehoriry was Sides that the Trial muſt be fer aſide unleſs | 
confin d to the Miſtake could be amended, becauſe it ap- | 


| that Day. 4 peared 


„ „ Kr 


— Hy — 


— wy © Ay 


G3 ih 


5 


r on. 5 we. wr 
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peared the Judge had no Authority to try the 


Hue ; and the Court held it could not be 
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amended. The Court agreed, That where Where the 


the Diſtringas or Furata are right, and the 4 
ay 
mended by 
the Plea-roll, 
and where © 
not. 


Amendment does not alter the Point in Iſſue, 
the Niſi prizs-Roll may be amended by the 
plea- roll. So it was in the Biſhop of Mer- 
ceſters Cale, and there the Diſtringas and Fu- 
rata were right. 2 Cro. 353. Dy. 260. Hut. 8 1. 
1 Cro. 595. But here neither Diſtringas nor Fu- 


rata are right. The Day appointed for the 


Niſi prius is impoſſible; and the Judge's Autho- 
ricy is confined to the Day. And where a 


Judge's Authority is confined to a Day, his 
Trial at another Day muſt be without Autho- 


rity, Salkeld 48, 49. 


Brook verſus Ellis. Paſ. 5 M. & M. B. R. Up- Inſufficient 


on a Devaſtavit ſuggeſted againſt both Execu- Returnof De- 


tors, viz. A. and B. the Writ was to the She- ve aid. 


riff to enquire of a Waſting by both; the She- 
riff returned a Dewvaftavit as to A. but ſaid no- 
thing as to B. This being aſſigned for Error, 
after Judgment upon a Verdict was held to be 


aided by the Verdict, being but an inſufficient 


Return or Miſreturn, by reaſon of the Omiſ- 
ſion; otherwiſe if no Return at all. Vide 
3 Cro. 587. 3 Co. 81. Ny 72. Cro. Car. 295, 
312. Salkeld 363. 1 
When a Verdict is found there can be no- 
thing added to it, or taken from ir, bur as ir 
is found ſo the Court muſt judge of it, and 


whatever is found in a Verdict whereupon the 
Court can give any Judgment, muſt be poſi- 


tively found, not ambiguouſly ; for if the Ju- 


ry doubt the Court can never reſolve the Mat- 


ter of Fat: And Shower held, Thar if the 


ed by the 
Verdict. 


Court muſt 


judge accord 


ing to the 
Verd:Q. 


Jury do find poſitively the Matter of Argu- 


ment, and do not make the Concluſion 4: 


facto, the Court ſhall reject the Matter of Ar- 
gument, and give Judgment to the contrary: 


And for this cited Cro. Car. 549. Criſp and 


Pratt's Caſe, where Iſſue being join'd upon a 
Fraud, it was adjudged there, That tho' there 
be never ſo many Circumſtances of a Fraud 


found, unleſs the Jury find it to be a Fraud, 


the Court ſhall adjudge it to be none, Shower 


132. 

What Matter Frachy verſus Harriſon. Trin. 9 V. 3. C. B. It 
of Record is not à good Exception in Arreſt of Judg. 
AY 22 ment, that there is no Warrant of Attorney 
in Arreſb of filed, tho that be Matter of Record, and may 
Judgment, be afligned for Error. The Reaſon is, be. 
and what not. cauſe, tho? it be a Matter of Record, yet it is 
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not of that Record before the Court, but of 


5 another, Salkeld 77. 
| Ifthe Diſtrin- Anonymus. Paſ. 11 V. 3. B. R. Indictment in 
gas be return B. R. for a Miſdemeanor, was tried three Days 
able within before the end of the Term, and Judgment 
Js (ne was entered the fame Term; ſo that the De- 
2 41 four fendant had not four Days to move in Arreſt 
Days be- of Judgment. And the Queſtion was, Whe- 
tween the ther this Entry of the Judgment was regular, 
1 and whether ir ſhould not have been ſtay ed till 
Term, yet the Term following? Et per Holt C. J. If 


Judgment there be four Days and more between the 


thall be en- Trial and the end of the Term, Judgment 


rered that ought not be entered within the four Days; 


Term. but if the Diſtringas be returnable within the 


Term, and the Party is tried within two or 


| 
ö 


; 


| 


| 


| 


three Days before the end of the Term, the 
Judgment ſhall be entered that Term, tho 


there be not four Days to more in Arreſt of 


Judgment; ſo it was ſettled in the Caſe of 
Knox and Levarr. upon a Conference between 
Seroggs C. J. and Sir William Jones Attorney- 


2 General, 


* 
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General, contrary to the Report of Sir S. 


muel Aſtrey. | 


c Loans bs ob % Two Wa 
Arreſt of Judgment is either for Macter u. a v1 
vantage in 


Arreſt of 
© ment erroneous and reverſible ; or Extrin- Judgment. 


© jintrinſick, that is, ſuch as appears by the 
Record it ſelf, which will render the Judg- 


© fick, i. e. ſome foreign Matter ſuggeſted to 
© the Court, which proves the Writ is abated, 
© for it is not enough that it proves the Writ 
© is only abateable : The old Courſe of taking 
© Advantage in Arreſt of Judgment was thus: 
© The Party after a general Verdict having a 
Day in Court, (for ſo he has as to matters 
© of Law tho not of Fact, ) did aſſign his Ex- 
© ceptions in Arreſt of Judgment by way of 
© Plea; and it was called Pleading in Ar- 
© reſt of Judgment. This differed from mo- 
* ving in Arreſt of Judgment, which was 
© done by one as Amicus Curiæ, where the 
Party was out of Court. Vide Co. Entr. 295. b. 


© the manner of doing it. Vide 2 Ro. 716. 


9 E. 4. 11. 3. 4H. 7.9. 5 H. 7.23. Raft. 107. 
© Salkeld 77, 78. 


Mood verſus Shephard. Trin. 2 Ann. B. R. It is The Courſe 
againſt the ancient Courſe of the Court to of moving in 
make a Rule to ſtay Judgment, unleſs the Po- — ſt of 
ſtea be brought in; but the Court, if there be Vagment. 


probable Cauſe ſhewn, will order the Poſtea 
to be brought in. Er per Cur. If one moves 

in Arreſt of Judgment, he ought to give No- 
tice to the Clerk in Court of the other Side; 
but the better Way is to give a Rule upon the 
Poſtes for bringing it into Court, for that is a 


Notice of ir ſelf. Salkeld 78. 

Deerly verſus the Dutcheſs of Mazarine. Hill. Where a Di- 

8 . z. B R. Aſampſt for Wages and Money orte mall be 
lent, on Non Aſumpſit the Defendant proved 


the was married, and her Husband alive in 
WD U France: 


intended aftes 


Judgment. 
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Hence: The Jury found for the Plaintiff, 
upon which, as a Verdict againſt Evidence, 
ſhe moved tor a new Trial, but it was denied; 


for it ſhall be intended ſhe was divorced. Seel. 


keld 116. | 

Waat of A- Eft verſus Eſſington. Mich. 1 Ann. B. R. In- 
verment aid- dor ſee declared on a Bill of Exchange againſt 
ed by the the Drawer, and the Bill was, Pray pay thi 
Verdict. wy fu ſt Bill of Exchange, my ſecond and third not 
being paid; and the B ſet out 
in this manner, that the Drawee indorſavit ſu- 
er billam illum, content. bille illius ſolvend to 
the Plaintiff, without ſhewing that it was ſub- 
ſcrib'd. On Non Aſumpſit and Verdict pro 
Quer. It was objected in Arreſt of Judgment 
that there was no Averment that the ſecond 
and third Bill was not paid, which is a Con- 
dition precedent: Sed non allocatur. Et per Cur, 

That muſt be intended, for the Plaintiff could 
not otherwiſe have had a Verdict: And for 
the ſame Reaſon allo, the Indorſement which 
was likewiſe excepted againſt as ſet forth in 
the Declaration, was held good, being aided | 
by the Verdict, the Court comparing it to an 


Action ot Debr, by an Aſſignee of a Rever- | 


tion, without ſhewing an Attornment, which 

on Non debet, is aided by Verdict; for if the 
Indorſement be neceilary to transfer the Bill, 

ſy is the Attornment to paſs the Reverſion. 

Ergo, as the Attornment ſhall be ſupplied by 

the Jury's finding Debet, fo ſhall N 

c. ment by the ir finding Aſſumpſit. Salkeld 130. 
. IL:rry verſus Perrit. Trin. 9 Ann. B. R Ac- 
the Money tion on a promiſſory Note againſt the ſecond 
was demand - Indorſor, and the Plaintiff declared without | 
ed of the any Averment, that the Money was demand- 


es, © ed of the Drawer, or the firſt Indorſor. And 


arreſting this was held good upon Motion in Arreſt of 
= Judg- 


\ 
\ 


verdict there can be no Leave given to diſcon- 


178 
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judgment; for the Indorſor charges himſelf 

in the ſame manner as if he had originally 

drawn the Bill. Salkeld 133. | 
Rex verſus North. Hill. 8 V. 3. B. R. The Certiorari not 

Defendant was indicted before Juſtices of the to be ſerv'd 

Peace, and pleaded Not guilty ; and after the afcer the Jury 


Jury were gone out to conlider of their Ver- 


dict, he delivered in a Certiorari ; and the Ju- 
ſtices return'd the Verdict, and it was held 
well; for it cannot be delivered after the Jury 


is ſworn. Salkeld 144. 


Price verſus Parker. Paſ. 8 I. 3. B. R. Upon Diſcontinu- 
a Motion to diſcontinue upon Payment of gr CU 
Coſts, the Court held, That after a general 422 


: a ſpecial Ver- 
tinue; but that after a ſpecial Verdict there dict, not af. 


may, becauſe that is not compleat and final; ter general. 


but in that Caſe it is a great Favour. The 
ſame Point was fo ruled, inter Reeve and 
Gelding. Paſ. 5 & 6 W. & M. B. R. Salkeld 


2 verſus Troles Mich. 9 IV. 3. B. R. The Two Counts 


Plaintiff declared, That whereas the Defendant 323 N _ 
6 Maii 1695, for 120 Weeks Diet then paſt, A hing raf the 


had promited to pay him 7s. per Week, and — 5 


that the Plaintiff, Poſtea, ſcil. 6 Maii 1695, different: 
having found the Defendant Diet 120 Weeks Help d by the 
then paſt, the Defendant promiſed to pay the Verdi. 


Worth, and that it was worth 7s. per Week: 


Upon Non Aſſumpſit and Verdict pro quer. it 


was now moved in Arreſt of Judgment, that 
the Weeks in the Quantum meruit are not ſaid 


to be aliæ than thoſe laid in the ſpecial Pro- 
miſe, ſo that the Defendant is twice charged 
for the ſame Thing. Sed non allocatur, for they 
do not appear neceſſarily to be the ſame, and 


without Neceſſity the Court will not intend 
them fo. Salkeld 213. 
& 


CHAP. 
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- Evidence. 


like, which are called Evidences, In 


/ Evidence in general. Ch. 15. 


— — 


—— 


CHAP. XV. 
Of Evidence in general. 


T' Vidence, Evidentia: This Word in legal 

4 underſtanding (faith Coke, 1 Inſt. 283.) 
doth not only contain Matters of Record, as 
Letters Patent, Fines, Recoveries, Inrolments, 
and the like; and Wiitings under Seal, as 


Charters and Deeds; and other Writings with- 


out Seal, as Court- Rolls, Accounts, and the 
enta. 
But in a larger Senſe, it containeth alſo Teſti- 


monia, the Teſtimony of Witneſſes, and other 


Proofs to be produced and given to a Jury for 


finding of any Iſſue joined between the Par. 


ties: And it is called Evidence, becauſe there- 


by che Point in Iſſue is to be made evident to 
the Jury: Probationes debent eſſe evidentes (id eſt) 


| perſpicnæ > faciles intelligi. 


| Preſumption. 


And this Evidence (with Bracton) we may 
term probat io duplex, viz. viva, as Witneſſes, 
viva voce; and Mortua, as by Deeds, Wri- 
tings and Inſtruments; and Violenta præſumpt io, 
in many Caſes, is plena probatio, and therefore 
if all the Witneſſes to a Deed be dead, then 


the Deed ſhall receive credit per collationem ſi- | 


Proof M 


gillorum, ſcripturæ, Cc. but eſpecially if there 
hath been a continual and quiet Poſſeflion; | 
which is a violent Preſumption, 1 I». 6. for | 
na Man can keep his Witneſſes alive. 

If a Thing be generally referred to Proof, | 


this ſhall be intended Proof by Jury ; bur if | 


other 
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othzr manner of Proof be agreed upon, that 
ſhall rake away the Proof which the Law ge- 
nerally intends by Jury, Hob. 127. As if I 
promiſe to pay what Money you prove B. bor- 
rowed ; this may be proved in the ſame Ac- 
tion brought upon the Promiſe. Vide Roll. tit. 
Trial, 594, 95. | | 

In Felonies, &c. the Perſons that give Evi- 
dence for the Priſoner againſt the King are 
not ſworn, but ſee Siderfn 211. 


293 


B. was indicted for ſtriking F in Wefminſter- Indifiments. 


Hall, and the Witneſſes that gave Evidence 
for B. were admitted to be ſworn. 


And ſo the Defendant's Witneſſes in Ap- 


peal of Murder, 325. And the Court would 


not allow Evidence upon Oath, given upon 


the Indictment, although the Witneſs was 
dead; nor is Evidence upon the Indictment of 


Treſpaſs, Evidence upon an Action of Trel- 


Upon Inditments and Informations con- 
cerning criminal Offences, as againſt a Ju- 
ſtice for compounding of Recognizances, &c. 
Upon Motion the Court will order the Proſe- 
cutor to give particular Inſtances that the De- 
fendant may know what to defend. Keble, 
2 Part, 220. 


A Jew being a Witneſs, is ſworn on the 


Old Teſtament, and Perjury upon the Statute 
5 Eliz. cap 9. may be aſſigned upon this Oath ; 
ſoif it be taken on the Common-Prayer Book, 
that hath the Epiſtles and Goſpels, Keb. 2 Part, 
374. Hill. 19, 20 Car. 2. B. R. 5 


Proofs to determine Matter of Fact, and to P 
be offered to a Judge and Jury, are of two 


Sorts. Firſt Living, as by Witneſſes, and to 


a Jury one Witneſs is ſufficient. And dead, 


as Matters of Record, as Letters Patent, 
U; | Fines, 


roof. 
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Of Evidence in general. Ch. 15. 


Fines, Recoveries, Inrolments, Cc. Writin 


ſealed and delivered ; and Feoffments, Leaſes, 
Releaſes, e&c. And without Seal, as Court- 


Rolls. Accounts, ec. And if the 'Caſe be be- 
tween the King and a Priſoner, he is firſt to 
ſay what he can for himſelf, and then all that 


can ſay any Thing againſt him are to be 


Evidence. 


heard upon Oath, and then others may be 
heard for him, bur not upon Oath: And ac. 
cording to this Evidence on both Sides, or 
without any Evidence at all, the Jury are to 
give their Verdict, according to their Know- 
ledge and Oath. 

The Jury are obliged to take Cognizance of 
what is ſufficient Evidence, on pain of an At. 
taint. 


Payment Time out of Mind, is good Evi- 


dence of an Endowment. 729. 


Challenga. 


What Evi- 

dence upon 

the general. 
Iſſues. 


Cr binue. 


in queſtion. 


Where the Evidence proves the Effect and 
Subſtance of the Iſſue, it is good. 

In Challenge to the Array, becauſe made 
at the Denomination of the Sheriffs Clerk, 
Evidence at his Bailiff's Denomination, is 
good, becauſe favourably made is the Sub- 
ſtance, 38 H. 6.9. 

Upon the general Iſſue the Defendane may 
give any Thing in Evidence, which proves 
the Plaintiff hath no Cauſe of Action, or 
which doth intitle the Defendant to the Thing 


But if he hath Cauſe of Juſtification or Ex- 
cuſe, it muſt be pleaded; wherefore upon 
Non detinet in Detinue, the Defendant may give 
in Evidence a Gift from the Plaintiff ; for 


that proveth that he doth not detain the Plain- 


tiff's Goods; but he cannot give in Evidence 
that the Goods were pawned to him for Mo- 
ney, and that it is pot paid, but he muſt 


plead 
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| pleadit, 1 If. 283. For the Property is in 
che Pledger. 

Upon the Plea, Nul IWaſt fait, in an Action Waſte. 
of Waſte, he may give in Evidence any 
Thing that proveth it no Waſte, as by Tem- 
peſt, by Lightning, by Enemies, Cc. But he 
cannot give in Evidence any juſtifiable Waſte, 
as to repair the Houſe, or the like; nor a Re- 
paration of the Waſte before the Action 
brought, 1b. For the Rule is, That the Evi- 
dence muſt ſtand and agree with the Iſſue. 

Upon Not guilty, in an Action upon the Pares fra. 
Statute de parco fracto, That the Plaintiff hath 
no Park, is good Evidence, 19 H 8.9. 

If the Defendant plead Payment to a Bond Payment by 
or Bill, and it appears the Debt is very old, Preſumption 
and it hath not been demanded, nor any Uſe 
paid for many Years, a common Preſumption 
is good Evidence, that the Money is paid, 
and the Juries uſe to find for the Defendants 

in ſuch Cafes. VVT 
Evidence ſhall never be pleaded, but the Evidence. 
Matter of Fact ſhall be pleaded, and if it be 
denied, the Evidence ſhall be given to the Ju- 
ry, not to the Court, Lib. 9.9. 

Evidence, that the Wife of every Copy- 
holder, ſhall have the Land durante viduitate, 
will not maintain the Iſſue, that the Cuftom 

of a Manor is, That ſhe ſhall have the Land 
during her Life, after her Husband's Death, Eftate for 
becauſe, though durante viduitate imports an Life. 
_ Eſtate for Life, yet an Eſtate durante vita, is 
more large and beneficial, Lib. 4. 30. 
Things done before the Memory of Man Wnat may be 
| in another County, or in another Kingdom, given in Evi» 
may be given in Evidence to a Jury, as Af dence. 
| fets in another County, &. Moor 47. See 
Lib. 4. 22. 9. 27,28, &. 34. Lib. 6. 46, 47. 
— 04 Upon 
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Payment. 


Of Evidence in general, Ch. 15. 


Upon Iſſue, Payment at the Day; Pay- 


ment before or after the Day is no Evidence, 


| Moor 47. but upon Nil debet, it is good Evi- 


dence, becauſe it proves the Iſſue. 
In Attaint, the Plaintiff ſhall not give more 


Evidence, nor examine more Witneſſes, than 


was before, but the Defendant may, Dyer 


212. 
In Actions upon the Caſe, Treſpaſs, Bat- 
tery or falſe Impriſonment againſt any Juſtice 


of Peace, Mayor or Bailiff of City or 'Town- 


Special Evi- 


the general 
Iſſue, by 
whom. 


Corporate, Headborough, Portreve, Con- 
ſtable, Tithingman, Collector of Subſidy or 
Fifteen, in any of his Majeſty's Courts at 


Weſtminſter, or elſewhere, concerning any 


Thing done by any of them, by reaſon of 


any of their Offices aforeſaid, and all other 


in their Aid or Aſſiſtance, or by their Com- 


mandment, &c. They may plead the gene- E 
ral Ifſue, and give the ſpecial Matter of their 
Excuſe or Juſtification in Evidence, 7 Fac. 


cap. 7 | 
lpfohibition for ſuing for Tithes in Bocking- 


Park in Eſſex, and ſurmiſed, that the Lands 


were Parcel of the Poſſeſſions of the Priory 


of Chriſt-Church in Canterbury, and the faid 


Prior and his Predeceſſors had held it diſ- 
charged of Tithes tempore diſſolutionis, and 


pleaded the Statute of 31 H. 8. The Defen- 


dant pleads that the Prior and his Predeceſ- 
ſors did not hold them diſcharged, and upon 
Iſſue joined thereon, the Evidence was, That 


the Prior or his Predeceſſors, Time out of 
Mind, Cc. never paid Tithes; but no Cauſe 


was ſhewn, either by 822 Poſſeſſion, 
real Compoſitĩon, or other Cau 


dil- 


ſe to ſhew it | 


the Court may order a new Trial, upon Cauſe A ol. 4 
| ſhewed, as for exceflive Damages, &c. 


| 


by Preſcription and Gran 
313. Ace, 
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diſcharged : Cook ſaid ir was no Evidence In Nil deber, 
for it , a Preſcription in non Tr upon the Stut. 


on in for Tithes 
Curia contra ; for a ſpiritual Man may pre- Loy Perſon 


ſcribe in non decimando, and by the Statute canner give a 


of 31 H. 8. he ſhall hold it diſcharged Nen decimends 


as the Prior held it; and if he held it diſ- in Evidence ; 


| - fo may the 
charged, non refert, by what means; for x; 
it ſhall be intended by lawful Means, and — 


the Jury afterwards found it for the Plain- tual Perſons. 


tiff, Cro. 3 Part, 2,6. Keble, 2 Part, 45. I. 2. B.of Win. 


chefter's Caſe. 
If a Church-Book, or any Thing elſe be A Church. 
given in Evidence, which ought not to be Book is no 
allowed, the Court above cannot quaſh the - — 2 
Verdict, except it be certified and returned , Part, 10%. 


with the Poffea. Brownlow, 1 Part, 207. But poftes. 26 


The Court will not permit the Jury to car- 
ry any Writings out with them, but what are 
proved, and under Seal. „ 
The Certificate of the King under his ſign 
Manual, was allowed in Chancery for Proof 


without Exception, Hob. 213. 


Upon a Traverſe of a Leaſe Parol for 
Years, viz. Abſq; hoc quod A. dimiſit, . N- 
bil habuit in tenementis, may be given in Evi- 
dence, Dyer 122. . 

Shewing a Grant to dig Turfs, is no Evi- 


dence againſt a Preſcription for the ſame, but 


the Grant being the ſame with the Preſcrip- 


tion, ſhall be taken as a Confirmation, Crew 


and Vernon, Moor 819. Cure tamen, vid. Moor 
830. Where a Court of Piepowder is claimed. 
t, and good, 2 Cre. 


The 
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o Evidence in general. Ch. 1 5. 

The Confeffion of a Party muſt be taken 
whole, and not by Parts; as if to prove a 
Debt, it be ſworn that the Defendant con- 


feſſed it, but withal he ſaid at the ſame Time, 


that he paid it, his Confeſſion ſhall be valid 
as to the Payment, as well as that he owed 
it, per Hale Chief Juſtice. And fo is common 
1 | a 
The Jury are to decide the Fact, and Evi- 


_ dence is not given but to inform them in their 


Office of the 
Jury. 


yet they may be rejected, if they will not | 


Done in teyle. 


Abe. 
Poſſeſſion. 


0 


Conſciences of the Truth; for although no 
Evidence is given of either Side, yet they 


may give their Verdict of one Side or other. 


14 H. 7. 29. And therefore although two 
Witneſſes are neceſſary, where the Trial is by 


Witneſſes, as in the Civil Law; yet they are 


not of Neceſſity where the Trial is by Jury. 
And where Witneſſes are joined with the Jury, 


agree with the Twelve, and the Twelve may 
give their Verdict. | 


The Jury after they ace departed from the 


Bar, may return to hear their Evidence of any 


Thing they doubt before the Verdict. 


Sur Travers de done in Tayle, the Witneſſes 
prove, That another made the Done; this 
doth not warrant the Iſſue. 


In an Action againſt the Sheriff upon the 
Statute of Extortion, that he took it for Bar- 


fee of one who was acquit, is good Evidence. 
Poſſeſſion is an Evidence of Right, and he 
that hath Poſſeſſion may diftrain the Cartel 
of him that hath no Title, for the taking is 


in reſpect of the Poſſeſſion more than of the 
 —_— 


A Receipt of the laſt half Year's Rent is E- 5 
vidence that all before was paid. 


Par- 


ſnhew that he was at Church elſewhere. 
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Parſon or not Parſon, in ſach Iſſue you Parſon. 
may give in Evidence a Reſignation, alchough 
it be in another County and ſpiritual. 
In riens paſſe per le fait, nat his Deed may Fit. 


be given in Evidence. 


To lay a Cuſtom to a Houſe and Land, Cuſtom. 
to prove it to Land only, not good. Godbolt 
234. 
is good Evidence to convict one upon the 
Statute Eliz. for not coming to Church, to Church. 
prove that the Party was not at his Pariſh- 
Church ſuch a Sunday, and the Party may 


After Evidence given, and the Jury ready Former Trial. 
to give their Verdid ; and then the Attorney- caſes 
General will not proceed, but draws a Juror, 
and brings another Information, none of the 


former Jucors ſhall be admitted to give in E 
vidence, that the Jury were ready to give 


their Verdict againſt the King in the firſt In- 
formation, for this ought not to be diſcover- 


ed, for ſo no Benefit would accrue to the 
_ King by his Prerogative to draw a Juror. 


But this may be given in Evidence in What mag be 
another Action, where the King is not con- | Evi. 
cerned. ence Upon a 


| | Upon an Iſſue of Common appendant, Gr. ſpecial Iſſue | 
common pur cauſe de vicinage cannot be given 


Common. 


in Evidence. | 


If an Advowſon be pleaded to be granted Ses per fair, 
per fait, and this Iſſue is taken by a Stranger berg it is! 


to the Fait, if it be found granted /ans fait, or _— 3 


by another Fit, it is good; for the Deed is fe@ of the 
ſurplus, and the Effect of the Iſſue is upon the Iſſue. 
Grant, not upon the Fair. 5 

It a Man plead Not guilty, he cannot 


z give in Evidence a Matter juſtifiable, which 


300 Of Evidence in general. Ch. 15. 
What Thiags ſhall be a Confeſſion of the Act, for this is | 
may de given contrary to the Iſſue. As Son afſault demeſne 
in Evidence in Battery upon Not guilty : But upon Not 
upon the ge= ., . 4 , 
neral Iſſue. guilty in Treſpaſs for beating one's Servant, | 
Treſpaſs. Bat- per quod ſervitium _ yu may give in Evi- 
tery. dence, that the Plaintiff did not loſe his Ser- 


vice by the Battery. 

Waſte. Nor upon aul waſt fait, can he fay, ſuficient- 

ment repair devant le brief purchaſe. | 
Libel, In an Information for Writing, Printing 


and Publiſhing a Libel, That Copies were 
found in the Defendant's Chamber, is no Pub- 
lication, without diſcourſing ic, or Delivery 
of it out, Keble, 2 Part, 502. „ 
What Evi- The Jury can have nothing but what is de- 
dence the Ju- livered to them in open Court, and given in 
xy may have Evidence by the Party in Court: If an Exem- | 
— plification come out of Chancery of Witneſſes 
plifica- T | 
tions. examined there upon Oath, who are dead, 
the Jury ſhall have this with them; but if the | 
Exemplification comprehend ſome Witneſſes 
alive and ſome dead, they ſhall not have it 


with them. Neither ſhall they have an 
Pedigree. Pedigree drawn by a Herald at Arms, for 


it is no Evidence, only Information for Di- | 
rection. | 
Not an Office before an Eſcheator, unleſs | 
exemplified, nor a Teſtimonial, nor a Part of 
a Fine indented, unleſs exemplified, but they | 


may find the fame ſpecially. 
Terror. Conventicle of thirty or forty is Evidence | 
3 of Terror, &c. Keble, 2 Part, 558. 1 
Mitter in Matter in Law is not to be given in Evi- 
Law, dence, for the Jury are only to try Matters of 


KL bens Fad. The adverſe Party may demur to ſuch 
* Evidence. 3 H. 6. 36. e 


A 
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A Writing or Anſwer permitted to be read Tetum & pare. 
in part, may be read in toto. 
The Counſel of that Party which doth be- Counſel. 
gin to maintain the Iſſue, whether of Plain- Iſſue. 
tiff or Defendant, ought to conclude. 3 
The Jury may carry from the Bar an Exemplifica- 
Exemplification under the Great Seal, of De- on. 
poſitions in Chancery, but it they are not 
exemplified, the Jury can only look upon them 
at Bar, but not have them with them out of 
Court. 3 | 1 
In Evidence, he which affirms the Matter 
in Iſſue, ought firſt to make the Proof to the 
Jury, B. 36. . 
The King's Meſſage or Letter ſhall not be King. 
allowed for Evidence between Party and Par- 
ty; otherwiſe where · the Matter was ſecret, 
and that the King only had perſonal Know- 
ledge, as in Sir George Reynel's Caſe, Co. 9. 
Rep. a 
Upon Evidence at Bar it was agreed, That Mich. :$Car.-. 
an old Impropriation ſhall be preſumed to be B. &, 666 
well and lawfully made. A Vicar might an- 8 
ciently have been endowed without a Deed — Vi. 
ſealed, being only an Ordination of the Bi- cg. 
ſhop, and Allotment of Maintenance. . 
The Chief Juſtice ſaid, If a Man be over- Hand. 
ſea or dead, the Party ſhall be admitted to 
prove his Hand by Witneſſes, or comparing 
with other of his Writings, to which the 
Court agreed. Dn 
In an Action brought by a Woman for ſlan- 
dering of her, by which ſhe loſt her Mar- Marriage. 
riage with J. S. the Marriage with F. S. is Sterch v. Eh, 
not traverſable, but ought to be proved in 2. 
Evidence. 88 = a 
Cuſtom of foreign Attachment may be Foreign At- 
pleaded or given in Evidence, 3 K«ble ny | kachment. 
vi- 


abs 80 
. , 
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Evidence may be given to mitigate Da- 

mages, in all Caſes where Damages are to be 
recovered; as in Waſte, that the Premiſſes 

were ruinous at the Time, &c. or burnt by 

Enemies, &c. See Olive and Gwin's Caſe, in 

Siderfm, 2 Part, 155. in the Exchequer, good 

Matter concerning Evidence, where 'twas 
adjudged, that a Record had in Brecknock 

in Wales, under the Seal of Brecknock, might 

I de given in Evidence. See Hardres Rep. 118. 
Refuſing to Lord Preſton was committed by the Court 
give Evi= of Quarter-Seffions for refuſing to be ſworn 
1 is 2 to give Evidence to the Grand Jury on an 
wag; Indictment of High Treaſon. He was brought 
by Habeas Corpus in B. R. and Holt C. J. ſaid, 
it was a great Contempt, and that had he 
been there, he would have fined him, and 
committed him till he had paid the Fine; but 
being otherwiſe, he was bailed. Rex verſus 


Preſton. Salkeld 278. : 


On Indi- Charnock was indicted, for that he the 1oth 
ment, Eviﬀ- of February, 9 V. z. & diverſis aliis diebus & 
_— wicibus tam antea quam poſtea, in the Pariſh of 
done at any St. Clement Danes, did traiteroully conſpire to 
Time, not kill the King. Et per Holt C. J. Evidence may 
after the In- be given of a treaſonable Conſpiracy, Cc. at 
dictment. and any Time before or after the Time alledged 


＋ ond in the Indictment: 


* of Form: Some Day muſt be alledged, but it 

15 not material. ED 
2dly, The Indictment lays it to be at divers 
Days and Times, as well before as after, and 
chereby comprehends what was done laſt 
Lear, as well as this; and as the Evidence 
may be of Matters before that Time, fo it 
may be of Matters alſo at any Time after the 
Time ſpecified in the Indictment, ts: 
* c 


„ „ £7 % 


iſt, Becauſe tis only a Circumſtance and | 
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be not afrer the Time the Indictment was 
found ; neither is the Evidence tied up to the 
Place; for it may be of any Place, provided 
it be not out of the Oy - and ſo it is of all 
criminal Cafes. Salkeld 288. 
Generally Perſons are preſum'd to be living — . 
if the contrary be not prov'd, 2 Roll. Rep. 461. living till 
Throgmurton verſus Malton. Proof to the 
But by 19 Car. 2. cap. 6. If Perſons for whoſe contrary. 
Lives Eſtates are granted, remain beyond Ualefs ab- 
Sea, or abſent themſelves in this Kingdom fe- ſent for ſeven 
ven Years together, and no evident Proof be Years. 
made of their Lives, in any Action commen- 
ced by the Leſſors or Reverſioners for Reco- 
very of ſuch Tenements, they ſhall be ac- 
counted as dead. 
Provided, Thar if after any Perſons ſhall 
be evicted by Virtue of this AR, the Perſons 
upon whole Lives ſuch Eſtates depend, ſhall 
return from beyond Sea, or on Proof in any 
Action for the ſame, be made appear to be 
living, or having been living at the Time of 
the Eviction ; the Tenant, who has ouſted 
his Executors, &c. may enter, &c. And upon 
Action againſt them that receiv'd the Profits, 
recover for Damages the full Profits, with 
lawful Intereſt, l 
And by 6 Anne, cap. 18. Every Perſon who Where one in 
hath any Claim to any Remainder, Reverſion, A 
or Expectancy of any Eſtate whatſoever, af. b — 
ter the Death of any other Perſon, upon Afi- from the Re- 
davit in Chancery, by the Perſons claiming verſioner, nd 
Title thereto, and that they have Cauſe to not ſhewn to 
believe that ſuch other Perſon is dead, and — 3 
ſuch Death conceal'd by the Guardian, Tru- Person thatt 
ſtee, or other Perſon, may, once a Year, if be taken for 
the Perſon griev'd think fit, move the Lord dead without 
Chancellor to order ſuch Guardian, or ſuch other Evi- 
| Per- lence. 
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Perſon ſuſpected to conceal, to produce to 
ſuch Perſon and Perſons, ſuch Perſon ſuſpect. 


ed to be concealed; and if ſuch Guardian, 
ce. ſhall refuſe or negle& to produce the 
Perſon on whoſe Life ſuch Eſtate depends; 


then the ſaid Court is to order ſuch Guar. | 


dian, &c. to produce the Perſon conceal'd, in 
| Chancery, or before Commiſſioners appointed 


| 


by the Court, (two of which Commiffioners 


to be named by the Proſecutor). And if ſuch 
Guardian negle& to produce ſuch Perſon fo 
conceal'd, and the Return be filed in the Pe- 
tit Bag, the Perſon conceal'd ſhall be taken to 
be dead; and the Perſon claiming may enter 
on ſuch Eſtate. 
No Evidence By 1 WW. & M. Sefſ. 1. cap. 16. It was enaQ- 
of a ſimonia- ed, That after the Death of any Perſon ſimo- 
cal _—_— niadally promoted to a Benefice, the Offence 
— 56 — or contract of Simony, ſhall neither by Way of 
Ferty con- Title in Pleading, or in Evidence to a Jury, 
cerned. or otherwiſe be alledged or pleaded to the 


Prejudice of any Patron innocent of Simon, 
or of his Clerk, upon pretence of Lapſe, or 
otherwiſe, unleſs the Perſon ſimoniacally pro- 


moted, or his Patron were convicted of ſuch 

_ Offence at the Common Law, or in ſome Ec- 
cleſiaſtical Court in the Life of the Perſon ſi- 
moniack. = 


Peerſwornas A Peer produced as a Witneſs ought to be 
» Wienels, ſworn, 3 Keb. 631. Earl of Shaftsbury verſus | 


P. Digby. 4d; 
Wire. The Wife is not obliged to diſcover the 
TY Husband's Treaſon. 8 
In Eſcape, No retaking ſhall be given in Evidence in 


what Evi- an Action of Eſcape, unleſs ſpecially pleaded, 
dence. and Oath be made by the Keeper of the Pri- 
ſon, that ſuch Eſcape was without his Con- 

4 ſent; 
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ſent; but if ſuch Afdavit prove falſe, ſuch 
Keeper ſhall forfeit fool, 8 & 9 W 3. cap. 27. 

Every Keeper's refuſing after one Day's No- 
tice to ſhew the Priſoner in Execution to the 
Creditor or his Attorney, ſhall be adjudged 

an Eſcape. Ibid. 

Perſons deſiring to charge any Perſon with A Note from 
an Action or Execution, ſhall, at their Re- the Gaoler, 
queſt, have a Note in Writing from the — of 
Keeper of the Priſon, whether ſuch Perfon being a Pris 
be a Priſoner, or not, under Forfeiture of 50 l. foner. 
pry ſuch Note ſhall be ſufficient Evidence. 

Ibid. | | 
Where a Woman conceals the Death of Conceal- 
her Baſtard-child, it ſhall be look'd upon as ment. Evi 

murder'd by her, u nleſs ſhe can prove by one _— 

Witneſs at leaſt, chat it was Still-born. 21 8 
Fac. 1. cap 27. 1 

In an Eje&ment brought by the Leſſee of Baſtsrdy ad. 

Pride on a Trial at Bar in the King's Bench, be- mitted to be 
fore Holt C. J. and Eyre J. The Plaintiff enti- Bron d after 
ruled himſelf to the Lands in queſtion, ag a 
Ileir to George, late Duke of Albemarle, by be- . 
ing Son to a Daughter of Monk, who was 
elder Brother to the Duke. (Suppoling the 
Duke died without Iſſue,) The Defendant 
claim'd under a Deed, and alſo under a Will 
of Chriſtopher, Son to Duke George. . 

To which the Plaintiff replied, he was not 

Son to Duke George, but a Baſtard, becauſe at 
the Time Duke George married the Mother of 

the ſaid Cbriſtopher, ſhe had a Husband then 
living, and ſo the Marriage was void; and 
the Plaintiff produced ſeveral Witneſſes who 

endeavoured to prove this Fact. To this the 

Counſel for the Defendant obje&ed, That 
they ought not to be admitted to give Evi- 
dence to baſtardize a M 


an that was dead, and 
=_ 


after 
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after the Death of his Iather and Mother, 
Who were married in 1653, and cohabited 
together as Man and Wife continually, to the 
Time of their Death, which was ten Years 
after; and Duke Chriſtepber was acknowledged 
as Son and Heir to Duke George, unto the 
Time of his Death, which was in 1668; and 
was call'd Son and [leir in the Settlement and 
Will of Duke George, and enjoyed the Eſtate 
accordingly ; and the Defendant under him, 
by Settlement, for above twenty Years: And 
Duke Chriſtepber alſo fate in Parliament as Son 
and FHcir to Duke George; and in a Patent 
made by King Charles the Second, was ſo ty. 
led, and in an Act of Parliament that paſo'd 
to enable him to diſpoſe of Lands that were 
ſettled on him as ſuch ; and therefore they in- 
ſiſted that no Evidence ſhould be given to 
baſtardize him: But the Judges were of Opi- 
nion, that if the Facts were true, the Mar. 
riage was null and void, and the Jury might 
find the Facts; and this Evidence was admit- 
ted, 3 Lev. 340. The Rule that one fhall not 
be baſtardiz'd after hs Death, holds only in 
the Caſe of Baſtard- eigne and Mulier-puiſne. 
Pride verſus The Earls of Bath and Meuntagne. 

| Hill. 6 IV. 3. B. R. 3 Lev. 340. Salkeld 120. 
Deceir of the In an Action on the Cale for a Deceit, the 
Factor be- Plaintiff fer forth, That he bought ſeveral 
yond Sea, Parcels of Silk for .... Silk: On Trial, up- 
Evicence to on Not guilty, it appeared that there was no 

charge the 2 | | 
Merchant in actual Deceit in the Defendant who was the 
an Action of Merchant, but that it was in his Factor be- 
Deceit. yond Sea; and the Doubt was, If this De- 
ceit could charge the Merchant? And Holt 
C. J. was of Opinion, That the Merchant 
was anſwerable for the Deceit of his Factor, 
tho” not criminaliter, yet civiliter; for mg 
| ome 
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ſome Body muſt be a Loſer by this Deceit, *t 
is more reaſonable that he that imploys and 
puts a Truſt and Confidence in the Deceiver, 
ſhould be 4 Lofer than a Stranger; and upon 
this Opinion the Plaintiff had a Verdict. Hers 
verſus Nicholls. Salkela 289. 


Of Evidence by Witneſſes. 


Men that are fo branded with Infamy, that Wine, 


they cannot be Jurors, (for which fee before 
who may be Jurors) cannot be Witneſſes; 
vet per Glyn Chief Juſtice and Newdigate Ju- 
{lice, Mich. 1657. B. R. Conviction of com- 
mon Barretry hinders not from being a Wir- 
nels i but Maynard Serjeant held ſtrongly a- 

ainſt it. 1 
"2 At Lent Aſſtzes, Suffolk, 1657: St. fohn 
Chief Juſtice, C. N. would not allow one who 
had been whipped for Petty Larceny, to be a 
Witneſs; but Ear! Serjeant ſaid, they ought 
to be ftigmatici that are diſabled from being 
Witneſſes: Yet per Rolle Chief Juſtice, one 
burnt in the and for Felony may be a Wit- 
nels; for he is in capacity to purchaſe Lands, 
and his Fault is purged by his Puniſhment. 
Style 388. 


The Wife cannot be a Witneſs for or Who may bs 
againſt her ITusband, 1 If. 6. that is, in caſe Witneffes;, 


of a common Perſon, between Party and Par- 

ty; but between the King and the Party on 
an Indictment ſhe may, although ire concern 
the Feme her ſelf, as in the Lord Audley's 
Caſe, Hutt. 116. So the may have the Peace 
againſt her Husband. | | 
In an Indictment proſecuted by the Huſ- 
band, for ſeducing away his Wife, and keep- 
ing her ſome Time 1 The Wife 
S 2 7 
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was admitted to be a Witneſs againſt the De- 
fendant, Coram Fudice Wyndbam, Lent Aſſizes 
at Aylesbury, and the Defendant was found 
guilty. She may be a Wietnelis to prove a 
Cheat upon her and her Husband. Sid. 431. 
And 1 it was reſolved in John Brown's Caſe, 
Trin. 25 Car. 2. B. R. on the Statute of 3 H 7. 
cap. 2. vid. 1 Cro. 422. 
The King cannot be a Witneſs by his Let- 
ters under his Signet Manual: One attainted 
of Piracy cannot be a Witneſs to prove ano- 
ther guilty. If he accuſed another before he 
was attainted, and afterwards confeſſes he 
wronged him, this Confeſſion ſhall be reject- 
ed, becauſe he is attainted. A Woman can- 
not be a Witneſs to prove a Man to be a Vil- 
lain. Co. Litt. 6. 8. 
Neither can the Party to the uſurious Con- 
tract be a Witneſs againſt the Uſurer, in an 
Information upon the Statute of Uſury. But 
EKinſmen never ſo near, Tenants, Servants, 
But an At- Maſters, Counſellors, and Attorneys, Cc. 
torney can- may be Witneſſes. A Counſellor may be a 
os — Witneſs to the Agreement, &c. but not to Va- 
his Clene for lidity of an Aſſurance, nor to the Counſel he 
Matters ſub- gave, March, Rep. 43. If a Witneſs being 
ſequent to ſerved with Proceſs, and having Money ſuffi- 
his being em · cient to bear his Charges, (or leſs, if he ac- 
ployed. cept it) do not appear to give his Teſtimony, 
he forfeits 10 l. to the Party damnified, and 
muſt recompence his Damages. 5 Eliz. 9. If a 
Witneſs commit wilful Perjury, he loſeth 20ʃ. 
ſhall be impriſoned ſix Months without Bail, 
ſtand in the Pillory, and be diſabled to be a 
Witness; ſo ſhall the Suborner who procures 
the Perjury. 5 Eliz. 9. ch 
A Party robbed is allowed a good Wieneſs 
in his own Action againſt the Hundred, for 
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he is not bound, nay is to be blamed, to tell 
any one what charge he carries with him ; 
and if he ſhould not teſtify, the Law would be 
often fruitleſs for want of Evidence, or elſe 
more Robberies committed by the Party's diſ- 
covering his Money. 

In the Caſe of Brereton and Tatam, Mich. 
1656. B. R. Glyn Chief Juſtice cited the Lord 
Chandois's Caſe in this Court, where one Gates 
an Executor was produced to prove the Will, 
as a Witness, to which he (as Counſel) ex- 
cepted, becauſe of his Executorſhip. It was 
anſwered that he had fully adminiſtred: He 
replied, that Aſſets might afrerward come to 


his Hand; but the Court reſolved that it 


would not be preſumed to bar his Teſtimony, 


which was allowed in the principal Caſe, be- 


ing in Ejectment. 5 3 

Its no good Exception to a Witneſs that he 
hach Common pur cauſe of Vicinage in the Lands 

inqueſtion, becauſe it's but an Excuſe of Treſ- 


in 
paſs, and no Intereft. Clapham's Cale. Mich. 


I657. B. R. | 
The ſame of Common of Shacke. 


If Obligee deviſes the Debt to the Obligor, 
and his Executors deliver up the Bond in Sa- 


tisfaction of the Legacy, which is cancelled, 


and after the Validity of the Will is queſtion- 


ed, viz. whether the Teſtator was campos, &c. 
the Obligor is a good Witneſs for the Will, 


becauſe by the Cancelling of the Bond his 
Debt was diſcharged. Bur Contr. in Caſe of 
Mortgage, for though the Deed be can- 
celled, if it be no good Will, he muſt pay 


the Money. Goodman verſus Turbervil. Mich. 
1657. B. R. 8 = 

An Action was brought by the Corporation 
of the Weavers of Norwich, for a Penalty 
SY X; _againlf 
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againſt a Weaver for working at his Trade in 
Harveſt- time, contrary to an Ordinance by 


them made. And Atkins Juttice, allowed one 
of the Corporation to be a Witneſs, though 


one Moiety of the Penalty was due to the 


Corporation. Lent A;jiſe 1657. 

In a Trial at Bar, * an Eſtate ſor Life 
is limited to J. S. Remainder to the Poor of 
the Pariſh of Gr:enwich by Will; the Inhabi- 
rants of Greenwich were allowed to be Wit 
neſſes to prove the Will. Townſend and Roan. 


Aich. 1658. B. R. Siderfin, 2 Part, 109. 


An Action of Debt was brought, Summer 
Aſſizes, Suff. 1669. by the Town of Ipſwich, 
for Fol. a Fine ſet upon one choſen Com- 


mon Council Man (called their prime Con- 


itable) for refuling to renounce the Cove- 


' nant, Cc. And the Town-Clerk (though a 
Freeman) was allowed a Witneſs to prove 


Election, Refuſal, Cc. and the Fine fer, 
which 1s for Neceſſity, for that none other 


are or ought to be preſent at thoſe Acts. 


Rainsford Juſtice. 
Per Hils Chief Juſtice, N ſorfoll Commer Al- 


| fizes 1668. A Freeman of Lynn is not an al- 


lowable Witneſs to prove the Cuſtom of Fo- 


reign bought and Foreign fold in that Town: 
Hairvi;z verſus TBelt. 


As to wirneſ les Privileges. 
One was Subpena'd aa reftificandum, and 
prayed a Privilege from being arreſted, which 
was granted, and per Car. It will ſuperſede an 


Arreſt upon mean Proceſs, but not upon an 


Execution; yet the Sheriff in that Cafe may 
be committed for his Contempt. IIA. New! 5 
Calc, Alice. IF Car. 2.8. R. | 


Pe- 
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Detaining of Wicneiles: 

Sir 7% Fack/in was convict of an Informa- 
tion for preventing of Evidence to be given 
on an Indictment of Perjury againſt Fexwick 
and Ih, who had been Witnellcs for Sir 7. J. 
he arreſted ſome Witneſſes, an! gave Money 
to others. and fo they were acquitted: He 
was fined one thouſand Marks, one Month's 
Inpriſonmetic, Behaviour for twelve Months. 
Hill. 1663. B. R. 
duch Perſons as are Infamous, as are Per- 
ſons attainted of Felony, or of a falſe Ver- 
dick, or of a Conſpiracy, or of Perjury, or 
of Forgery, upon the Statute of 5 Eliz. cap. 
14. and not upon the Statate of 1H. F. 3. 
and ſuch as have had judgment to lole their 
Ears, or ſtand on the Pillory or Tumbrel, or 
have been ſtigmatized or branded, and Infi- 
dels, Men not of found Memory, or not of 
Diſcretion, or ſuch as are intereſted in the 
Cauſe, or have Benefit, are not competent 
Witneſſes. Co. 1 Inft. 6. but we ſee Jews are 
daily admitted Witneſles. 

By Order of Court the Depoſitions taken 
of a Sick Witneſs may be given in Evidence. 
'Tis dangerous to permit Evidence to a 2 TN 
Jury by Witneſſes, that there was ſuch a er 2 
. | 42.1NITANCES 
Deed, which they have ſeen or read, or prove ofa Copy not 
the Deed by a Copy, becauſe the Deed may examined, al- 
be upon Condition, Limitation, or Power of lowed and 
Revocation ; and if this ſhould be permitted, led in 
the whole Reaſon of the Common Law, in but Tcbink 
ſnewing Deeds to the Court, would be ſub- unleſs the 
verted; for the Deed might be imperfe& and Witneſs, 
void, which the Witneſſes could not perceive ; ſwear that he 


wes for i ao. at i 3 5 1 +4 remembers 
'J 4 ns wang aan as oy the pg 1 
of the Deed, and that they are as the Copy is, the Copy ought not 
O be allowed Evidence, unleſs examined. s 1 


X 4 waz 
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was burned, or loſt by ſome other notorious 
Accident, the Judges may at their Diſcretion, 
allow them to be proved by Witneſſes, lib. 
19. 92. and ſo of a Record. 
Who may be Tt a Man makes a Feoffment and afterwards 
4 i makes another, wich Covenants that he was 
inc reſted ei. ſeized, & c. and afterwards an Iſſue is taken 
ther in Low or upon the firſt Feoffment, the Feoffee ſhall not 
Equity, in be a Wicnels. | 5 
preſenti or fu- In an Information for Uſury, the Party 
ture. Uſury. (hall not be a Witneſs, becauſe he would 
thereby avoid his own Bonds, Cc. and be reſti; 
in 8 cauſa. 3 
n caſe of Forgery, Perjury and Uſury, the 
Party grieved may have Advantage by the 
Verdict, and therefore ſhall not be received 
as a Witneſs ; but in Caſe of an Indict- 
ment for Battery, he that was beaten may 
be Witneſs, becauſe he can reap no Bene- 
fit by the Verdict in another Suit. Hardres 
Rep. 33l.e = 


Per jury. Three Men ſwear an Arbitrement in three {| 


ſeveral Actions againſt them, upon the Sta- 
tute 5 Elix. of Perjury, each of them may be 
a Witneſs for the other; but in an Indict- 
ment of Perjury upon 5 Eliz. the Party 


grieved ſnall not be a Witneſs, for he is to 


have 20. 5 
Common Experience tells us upon an In- 


dictment for Battery, &c. the Party grieved 
may be a Witneſs, becauſe tis only for the 


King. 


Hundred In an Action againſt the Hundred upon 


the Statute of V inton, & c. the Leſſor living 
out of the Hundred may be a Witneſs, for 


*ris not reaſon that he and his Leſſee being 


an Inhabitant ſhould be both charged: If the 
Servant be robbed of the Maſter's Mg. 
4 
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the Maſter may be a Witness to prove the De- 
livery of the Money to the Servant before the 
Robbery. Roll. tit. Trial, 686. 

A Juror who is a Witneſs muſt be alſo Juror. 
ſworn in open Court to give Evidence, if 
he be called for a Witneſs; tor the Court and 
Council are to hear the Evidence as well as 
the Jury. 5 3 

If a Witneſs be Bail, upon Motion the Bail. 
Court will give leave to alter the Bail. Style 
28. | | | 5 | | | 
: Bebe on 5 El. 9. Becauſe the Wife did Wife. 
not appear, whereas he charged her and ten- Charges. 
dred to her her Charges, and though not laid 
what Damages, yet being for the 10 l. upon 

the Statute, not for his Damages for her not 
appeating, and a Feme Covert being within 
the Statute, twas held good enough, 3 Cro. 
130. Leon. 122. Note, She being the Perſon 
who was to appear, the Charges are to be | 
tendred to her or her Husband. 5 fb. 
Debt for 10/. againſt a Witneſs, upon the Charges. 
Statute F Eliz. doth not lie, unleſs the Wit- 
neſs hath his Charges, and he is not bound to 
come without his Charges firſt paid: But if 
he accept of 124. and a Promiſe for the reſt 
at the Trial, he is bound, and an Action lieth 
againſt him if he doth not come. Cro, 1 Part, 
522, 540. Goodwin againſt Weſt. g 

A Copy of his Retainer by a Nobleman, Chaplain. 
entred in the Court of Faculties, denied to 
be given in Evidence. Littleton, my 1 But 
_ _ had ſeen it under the mo and 
Deal of the Nobleman, was allowed a good & dit, 
Witness, becauſe the Plaintiff was a Stran- _—_— 
I Ber 3 & C. | | | 


A 
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A Counſellor may be examined as 2 Wit. 
neſs againſt his Client, ſo far as it is of his 


own Knowledge, not what his Client reveals, 


to him, but what he knows only by his Client's 
Information. 
Mr. Aylet having been Counſel for the De. 


Ser, againſt fendant deſired to be excuſed to be worn on 


Miaaleton. 
Keble, 1 Part, 
505. 


Tenant at 
Will. 


Execution of a Feoffment under which he 


the general Oath, as Witneſs for the Plaintiff, 
to give the whole Truth in Evidence, which 
the Court after ſome Diſpute granted, and 
that he ſhould only reveal ſuch Things as he 
either knew before he was of Counſel, or that 
came to his Knowledge lince by other Per- 
ſons, and the Particulars to which he was to 


be ſworn were particularly propoſed, wiz. 


What he knew touching a Will in queſtion, 
and the Court only put. the Queſtion, whe- 
ther he knew of his own Knowledge, Cc. 
Tenant at Will of part of the Lands was 
admitted to prove Livery of Seifin, and the 


held, Bulſt. 1 Part, 202. 


 Artainted of If one be attainted of Felony and pardon- 


Felony. 


ſuch Perſons proving a Suggeſtion, were re- 


ed, he ſhall not afterwards be ſworn of a Jury, 
for Pena mori poteſt, culpa perennis erit ; and 
therefore is not fit to ſerve on the Inqueſt, 


nor yet to be an indifferent Witneſs; and two 


jected. and the Prohibition diſallowed, Brown 


_ againſt Craſbam. Bulſt. 2 Part, 15 4. 


| Simul cum. 


Poors con- 


 CErns. 


In Treſpaſs with a Simul cum, if nothing 
be proved againſt them in the Simul cum, 
they may be examined as a Witneſs. Styles 


Rep. 4or. 


Neither he that pays or takes Collection 


can be a Witneſs in ſuch Caſes. 


Ceſfs 


( 
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Ceſt ui due Truſt is NOT 0 be admitted a Wit- Wirneſſcs. 
nel where the Title ut the Land comes in 
queſtion | 
One who would have any collateral Title Truſt. 
to the Land, as it he hath a good Deed by 
the Anceſtor, who would charge the IL. ands 
in che Lands of the Heir, is not to be admitted 
an Evidence. 
Bur one who has an equitable collateral 
Title upon the Land is admittable to be a 
Witnels. 
Indictment of Perjury doth not diſable a Paſe. 20Cor.2. 
Witneſs; otherwiſe of a Conviction, whether 9 verl. Coir. 
ic be by Common Law or Statute. * 
A Truſtee cannot be a Witneſs concerning Truſtee. 
the Title of the ſame Land, the Intereſt in 
the Law being lodged in him. = 
By Twi{den and Wyndham, if an Action be mic. rg Cor. 2. 
brought againſt two, and no Evidence is gi- B R. 67. 
ren againſt one, he may be a Witneſs himſelf Witneſs. 
in the Cale. RE, 
In Debt againſt the Heir upon an Obliga- joint Obli- 
tion made by his Anceſtor and J. S. jointly gation. 
and ſeverally, J. S. was ſworn a Witneſs for 
the Plaintiff. 5 
a In Treſpaſs againſt A. ſemul cum B. G C. B. Hil 1651 
CC. are admittable to be Witneſſes if the Coram Rel. 
Plaintiff hath not arreſted them, or at the Treſpaſs. 
| _ demanded Proceſs of the Sheriff ro t cw. 
o it. 
A Clerk attending upon a Grand Jury ſhall un 1650. 
not be compelled to be a Witneſs to reveal Grand Jury. 
that which was given them in Evidence. 8 
Plaintiff recovers againſt the Defendant up- 
on the ſole Evidence of J. S. and has Judg- 
ment, and afterwards J. S. was convict of 
perjutꝝ upon the the fame Evidence; notwith- 


ſtanding 


Perjury. 
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B. R. Rey verſ. 
Serj ans. 


Felony. 
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ſtanding the Court would not ſet aſide the 


Judgment. But if it had been after Verdict 


that an Indictment of Perjury was depending 
againſt J. S. the Court would have ſtop'd en. 
tring the Judgment till the Perjury tried. 

It was doubted by Twiſden, that if one up- 


on Evidence forſwear himſelf, and afterward | 


the principal Action is annulled by Writ 


of Error, if afterwards he is indictable for 


this. 


Buy Rolle, If one convict of Felony be par. 


doned, or is burnt in the Hand, he may be a 


Witneſs again. 3 

After Conviction and Clergy allowed, one 
is capable to be a Witneſs, per Cur”. 

Radford brings an Action of Debt upon 


the Statute of 5 Eliz. cap. 9. for 10 l. againſt 
F. S. and declares that he was warned by 


S 


abpæna to appear ſuch a Day at one of the 
Clock in the Afternoon to be a Witneſs, 


cc. And upon Nil debet pleaded, the Sub. 


| pens given in Evidence was generally to ap- 
pear at this Day, and not at ſuch an Hour; 
and although a Subpzna to appear at ſuch a | 


Day be of that Effect, that the Party ought 


to attend the whole Day, and ſo as it was 
objected, includes that he ought to appear 


at this Hour, yet in reſpect of the Vari 


ance it cannot be faid to be the Subpens 


on which the Plaintiff did declare, and 


therefore he was nonſuited; and in this caſe 


no Regard was had to the Ticket left with 
the Defendant, which was according to the 


Declaration ee 
Guardian in Socage ſhall be admitted to 


be a Witneſs for the Infant, for he is ac | 
countable, | * 4 oF] 


A 


Ch. 15. Of Evidence ly Witneſſes. 317 
A Truſtee may be a Witneſs againſt his Truſtee. 
Truſt, by Hale Chief Juſtice ; but Twiſden 
doubted thereof. : | 
| Caſe in a feigned Iſſue out of the Chan- cues verſus 
cery, to try the Forgery of a Will of Sir — Pickering BR. 
| Cuts, whereby he gave to his Couſin Dorothy, Fal. 24. Cer. a. 
now Pickering's Wife, ſuch Lands for 99 Years, 
wherein it was ſaid, That if ſhe ſo long live 
was raſed out, and fo made abſolute tor fo 
many Years. And one Mr. B. ker was called Solicitor. 
2 Witneſs for the Plaintiff, who deſired the 
Direction of the Court, whether he ſhould 
be ſworn, becauſe he was Solicitor in the 
| Caſe for the Defendant. The Court ſaid, 
That about the Matter before he was imploy- 
ccd he is to be ſworn; but we will not exa- 
mine him about any Privacies, in what he is 
' imployed ſince that Time; and Mr. Attorney- 
General ſaid he demurred in Chancery for 
the ſame Cauſe, and was over-ruled to be 
examined. And it was held, a Man cannot 
_ | give in Evidence an Hearſay, though the Man Hearſay. 
de dead; but a Man may give in Evidence an = 
| | Hearfay of an Act at the preſent Time, there- 
£4 2 fortify and corroborate what the other 
ays. 
| One Coparcener not to be Evidence for pg. 1c. 
| another in Ejectment, becauſe ſhe claims by B. R. Tel, 
| by the ſame Title, though not Party to the ref cf 
\ ' Suite, But the Daughter of her Siſter may Coparcenee. 
de ſworn, for although ſhe ſhould be Heir, 
yet her Mother may give the Lands to whom 
| the will, being Fee-ſimple. 
Witneſſes may be ſworn againſt the King Kiog. 
in criminal Cauſes, not in Capital, Rex verſus 
Percival, Hill. 15 and 16 Car. 2. BR 
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Will. I egitee or Deviſce of an Annuity may 
be an Evidence to prove the Will, it he hath 
received it, or relealed it; and this though 
alter the Action commence, Siderf. Rep. 315. 
Equiĩtable In- An Intereſt in Lquicy dilables a Man to be 

tereſt. a Witneſs, 2 Keble 345. 
GS. .- After four Months that a Dividend is made, 
Creditor. a Creditor is a good Witneſs; for no other 
Dividend ſhall be intended, 3 Keble 348. Be 
and Mico. | oy 
Mrs. Celiers's If a Witneſs be convicted of Felony, and 
Caſs, Paſc. 3 2. afterwards pardoned, whether he ſhall be 
Car. 2. B R. thereby reſtored to be a good Witneſs ? And 
Scroges Chief Juſtice, and Raymond Juſtice were 
of Opinion that he could not, becauſe the 
Pardon doth take away the Puniſhment due 
to the Offence, but cannot reſtore the Per- 
ſon to his Reputation; and of that Opinion 
Felons. was Juſtice Nichelt, Moor 872. in Cuddingros 
Pardons. and Wilkins's Calc ; But Juſtice Jones and Ju- 
tice Dolbin cont. And afterwards Raymond was 
of their Opinion: For in Hubart's Reports of 
Cuddington and NWillins s Cale, it is faid, That 
the Pardon takes away not only pænam but 
reatum. Another Query was, Whether a Man 
convicted and burnt in the Hand be ſtigmati- 
zed as tO his Teſtimony 2 And Fenes Juſtice 
held he is not, becauſe the burning in the 
Hand is no Part of his Judgment ; and is by 
4 H. cap. 13. only to notify to the Judge, that 
he hath had his Clergy before, 5 Co. 50. 4. 
| Biggin's Caſe. But having examined the Caſe, 
do find no Judgment given therein, but com- 
pounded as it's reported both 3 Cro. 682. 
and by Moor 571. And Cro. ſays there were 
two Judges againſt two. And Moor ſays, it was 
agreed, the King could not pardon the burn- 
ing in the Hand in an Appeal ; and in my, 

PE Y 
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it ſeems to be Part of the Judgment, for the 
Entry is, Ideo con ſudera tim «ft ound le Offender 
conteriz.ctur in manu [ualeva, Raſt. Entries, 1. b. 
56. a. But upon the whole Nlarter it appea:s 
by Heftin's Cale, cited in Foxley's Cale, 5 Co. 
110. That the burning in the Hand is (by 
Vircue of 18 Eliz, ca. 6. which ſaith the Pri- 
ſoner ſhall be forthwith enlarged) in the Na- 
ture of a Pardon. 
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Dungerfield was produced as 2 Witneſs, who Trin. 32 Ber. 2. 
hal been found Guilty of ſeveral Indictments K ow 


of Felony for which he had his Clergy, and 


oune de 
Caſftlmain's 


was burnt in the Hand. And upon other In- C. ſe, for in- 
dictments he had been on the Pillory for tending to 


cheating, but had obtained his Pardon under kill the King. 


the Great Seal for all his ſaid Offences. A 
Que ſtion did ariſe, whether he might be a 
Witneſs? and thereupon the Priſoner did 
deſire to have Counſel aſſigned him, and ir 
was granted. And Darnel one of his Counſel 
urged, That Dangerfield ought not to be a 


Witneſs, for he was blemiſhed, and the Par- 


don had not reſtored him, and cited 2 Brownl, 


. where it's ſaid, That the King pardoned a 


Man atrainted for giving a falſe Verdict, that 
he ſhall not be at another Time impanelled 


upon a jury; for though the Puniſhmene were 


pardoned, yet the Guilt remains, 2 Bulfr. 154. 
Brown verſus Craſhaw. In a Prohibition, the 
Suggeſtion was proved only by two Per- 
ſons attainted of Felony. And Coke Chief 


Juſtice cited Hill. 11 H. 4. 41. b. Pl. 7. That 


if a Man be attainted of Felony and pardon- 


ed, he ſhall not after be ſworn upon a jury, 


becauſe he is not probus & legalis homo. But 


the Court willing to be throughly ſatisfied, 


ſent Juſtice Raymond to the Court of 


Pleas, to know their Opinion in this Point; 
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Clergy. 


Pardon. 


ſaid, Judge Wylde was confident that they ought 


a Pariſhioner is not a competent Witneſs to 


Of Evidence by Witneſſes. Ch. xg, | 


and the Judges there reſolved, That the burn. 


ing in the Hand was, quaſi a Statute-Pardon to 


Felony, and as to that he was a good Witneſs, 
and the King's Pardon made him a good Wie. 
neſs as to the other Offences ; but they 
ſaid, had he not been burnt in the Hand, the 


Pardon would not have reſtored him to hi; 
Credit again, becauſe in his Teſtimony the 
People are concerned, and conſequently the 


Pardon will not deprive them of their Intereſt, 
And thereupon the Judges here allowed him 


to be a good Witneſs ; and with the Opinion 


of the Judges of the Common Pleas, as to the 


burning of the Hand, agree the Books of 
5 Co. 110. 4. Heſton's Caſe, Hob. 292. and Heb, 


in Cuddingten verſus Wilkins. But Moor 872. ſays, 
Juſtice Nichols, was of Opinion, that if the 
Plaintiff had been convicted, the Judgment 

would have been otherwiſe. But Caftleman 


was found Not guilty on the whole Matter. 
Upon the Statute of Huy and Cry, ata Trial 


ſome Houſe-keepers appeared as Witneſſes, 


that lived within the Hundred, who being 


examined, ſaid they were poor and paid no 
"Taxes or Pariſh Duties. And the Query was, 


whether they were good Witneſſes? Twiſden 


went down from the Bench to the Judges of 


the Common Pleas for their Opinions, who 


not to be ſworn, but Judge Tyrre! doubted, 
but after was of the ſame Opinion, becauſe 


when the Money is recovered againſt the 


Hundred to be levied, they might be worth 
ſomething, Mich. Rep. 74. Sn 

It was held in the Caſe of Meredith againſt | 
the Hundred of Watlington, Paſch. 1657. That 


yr 66— 4 


prove the Bounds of a Pariſh where he is an 
4 FE > | 
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de a Wirneſs for the King in this Caſe; nor 
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Inhabitant, although he pay neither Scot nor 
Lot, but receives Alms of the Pariſh, becauſe 
he is ſubje& to the Watch and Ward, and fo 
is concerned ſomething, though not ſo much 
as others, Sty. N. P. R. 571, 72. 

If one be attainted of Felony and pardoned, Pardon. 
he cannot be either Juror or Witneſs. Contra Felons. 
per Cake. 2 Bulſfr. 154. Brown and Croſhaw. 
Nor can a Recuſant Convict be a Witneſs, 


for Excommu- 
he is a Perſon excommunicate, Co. nicate. 

In an Information againſt P. That whereas eb 21 cor. 
he hath cheated one Lee in a Match, to the 2 B. R. The 


Intent that the Lands of this Lee ſhould be King againſt 


charged before Marriage, he procured the 12 | 
Pome to acknowledge a Judgment to him, © 223 
where in Truth no Debt was due by the Feme; 
in this Caſe the Feme was admitted a Witneſs 
for the King, though the Profit of the Huſ- 
band was collaterally concerned; for by this 


Evidence, if it be found againſt P. the Judg- 


ment ſhall be ſet aſide. = 3 
A Truftee may be a Witneſs if he releaſe Truſtee. 
744 — if he * in Poſſeſſion of the 

in queſtion as Servant. Siderfin 3177. 
In an Information of — 7 bliſh- Truſtee. 
ing a forged Deed, importing the Revoca- Legatrs 
tion of a Will, to the Prejudice of the Exe- 
cutors and Legatees ; twas reſolved by all the 
Barons of the Exchequer, upon Conference 
with the Judges of the King's Bench, 1. That 
a Truſtee who has conveyed over his Eſtate 
in Truſt, or has aſſented thereunto, cannot 


nor can a Legatee, not any other Perſon that 
is a Loſer by the Deed, or may receive any 
Advantage by the Verdia's being found for the 
King, Hardres Rep. 331. Net's Caſe. 


Oy 
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Uſury. 
Per Twiſden 22 
Car. 2. B. R. 
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But in Deceit for forging a Will, a Legatee 
was allowed and ſworn as a Witneſs in the 
Trial for Forgery ; for this makes nothing to 
the Probate of the Will, or Recovery of the 

Legacy in the Spiritual Court, nor do they 
take Notice of it. hs | 
It was refolved in one Long's Caſe, That 
upon an Information upon the Statute of 
Uſury, the Perſon who borrows the Money 
may be a Witneſs after he hath paid the Money, 


but not before. Mich. 22 Car. 2. B. R. per Twiſ- 


Pe * jury. | 
Proſecutor. 


Perjury. 


Two Wit - 
ne ſſes. 
Juror. 


den Juſtice. 8 

If A. indite B. on the Statute 5 Eliz. c. 9. 
of Perjury, as a Party grieved, the Proſecu- 
tor cannot be a Witneſs againſt B. Roll. 685. 

2 Part. . | 
Judgment ſtaid, becauſe the Verdict was 

laid upon the Teſtimony of one Witneſs, and 


he ſince convid of Perjury in the ſame Thing, 


Paſ. 17. Car. 2. B. R. 

There ought to be two, where the Trial is 
by Witneſſes. „„ 

In Bennet's Caſe, Style 223. In a Trial at 
Bar, it was ſaid by the Court, That if either 
ot the Parties to a Trial deſire that. a Juror 
may give Evidence of ſome Things of his 


own Knowledge to the reſt of the Jurors, 
that the Court will examine him openly in 


Robbery. 


Court upon his Oath, and he ought not to 
be examined in private by his Companions. 
And it was alſo faid, That if a Robbery be 
done in Crepuſculo, the Hundred ſhall nor be 


charged; but if it be done by clear Day- 


light, whether it be before Sun-riſe, or after 
Sun-ſer, it is all one, and the Hundred ſhall }. 
be charged, Es 


One 
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One A. B. was indicted of High Treaſon, Felons par- 
in conſpiring the Death of the King, and was —_ may 
brought to his Trial at the Bar this Term, and — 
one D. being produced a Witneſs againſt him — 4 | 
the ſaid A. B. excepted againſt him; for that 
the ſaid D. had been outlawed of Felony, 
and burned in the Hand, and produced the 
Record: The Witneſs to clear himſelf there- 
of produced the King's Pardon, whereby he 
was pardon'd of the ſaid Crimes, Out- 
lawry, Cc. The Priſoner ſtill objected, That 
the Pardon did not reſtore him to his Credit; 
and that notwithſtanding he was no legal and 
competent Witneſs, and prayed that he might 
have Counſel aſſigned him to argue the Point, 
which was granted: And the Court having 
heard his Counſel, and conceived ſome 
Doubt in the Matter, they deſired Mr. Juſtice 
Raymond to conſult with the Judges of the 
Common Pleas, to which Court Raymond 
immediately went, and at his Return report- 
ed to this Court, the Opinion of the ſaid 
Judges to be, that he might be ſworn: Bur if 
a Man convicted of Perjury were afrerwards 
pardoned, yet that would not enable him to 
be a Witneſs, becauſe it ſeemed to be an In- 
jury to the People, to make them ſubject to 
the Teſtimony of ſuch a one. Vide Hob. 87. 
Pardon takes away Penam & reatum ; ſo D. 
was ſworn. Anonymus, 1 Ventr. 349. 5 
An Information was brought againſt him, One admit- 
for that he fraudulenter G- 4 procured ted an Evi- 
one Anne Wigmore, to give a Warrant of At- — of a 
torney to confeſs a Judgment. To this he as E 
pleaded Not- guilty, and upon Trial it was 
debated, Whether ſne might be admitted to 
give Evidence againſt the Defendant? For if 
ne were convicted, the Court ſaid they * 

-Þ et 
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ſet aſide the Judgment. Nevertheleſs, ſhe 
was ſworn by the Opinion of three Judges, 
againſt Twiſden, this Suit being for the King, 

*** hy wk 1 Ventr. 49. os to 
WieneT.cfs By 1 Anne, cap. 9. Witneſſes for Priſoners u 
e Peay, 22 
be ſworn. as Witneſſes for the Crown are, and be ſub- 

= je& to like Puniſhment for Perjury. 
Tnhabitanes By 1 Anne, cap. 18. It is enacted, That in 
may be Wit- all Informations and Indictments in any Court 
s con= of Record at Weſtminſter, or at the Aſſizes or 
abe Quarter-Seſſions, for not repairing their High · 
and Bridges. ways or Bridges, the Evidence of the Inha- 
bditants of the Town or County in which ſuch. 
_ decayed Bridges or Highways lie, ſhall be 
admitted. 

Quaker fali- By 7 & 8 Wil. 3. cap. 34. it was enacted, 
xing on his That every Quaker who fhall be required to 
* take an Oath on any lawful Occaſion, in- 
<d as for wil. ſtead of the uſual Form, ſhall be permitted 
ful Perjury. to do it in the Form preſcribed by this Act: 
Quaker dif. And if he ſhall be convicted of having done 
| abled to give it falſly or corruptly, he ſhall incur the ſame 
| Evidence in Penalties, as other Perſons convicted of wilful 
— Perjury : But that no Quaker or reputed Qua- 
_ ker, ſhould be qualified to give Evidence in 

any criminal Cauſe by Virtue of this AR. 
Witneſſes to By 4 and 5 Anne, cap. 16. it was enacted, 
prove 2 nun- That ſuch Perſons as are deemed good Wit- 
cupative geſſes in Trials at Common Law, fhould be 
* deemed good Witneſſes ro prove a nuncupa- 

tive Will, or any Thing relating thereto. 
Commiſſion» Perſons in Commiſſion for the Trial of Pri- 
ers for Trial ſoners for High Treaſon, were allowed to 
of Priſoners, be good Witneſſes, and they came off the | 
2 Bench, and gave Evidence accordingly, Ke- 
Inge 12. Witneſſes may be examined * 
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the Direction of the Court, 2 Þf. 131. Gui - 
liem & Ur verſus Hulie. & Ux. 

The ſame Perſons who are Witneſſes to the Witneſſes to 
Indictment in Treaſon, may be Witneſſes at the Indi. 
the Trial, Kehnge 18. If a Conſpirator be Tent, Wit. 
examined before a Privy Counſellor, or a Ta ar ths 
Juſtice of Peace, and upon his Examination 
without Torture confeſs the Treaſon, and this Confeſſion 
be proved by two Witneſſes at the Trial; in allowed Evi- 
this Caſe, there needs no other Evidence to © 
prove him guilty of the Treaſon, Kelynge 18. 

Duære, if not altered by 7 V. z. cap. * By Conſe ſſion to 
which Statute, unleſs the Party confeſs the convi us 
Fact in open Court, two Witneſſes are re- OO 
quired to convict him there. ꝓ—E—E— 
Perſons Non ſane or intereſted, cannot be FM 

Witneſſes. 5 | 

At the Seſſions at the Old. Baily, 7 Dec. 1664. Perſon burnt 
Exception was taken to a Witneſs, becauſe he in the Hand 
had been burnt in the Hand for Felony. But -— uhrby 
Hyde Ch. Juſtice, Kelynge, and Wylde Recorder, FF 
held that to be no Exception; and in Civil 
Cauſes ſuch Perſons are frequently admitted 

Witneſſes: That it differs from cutting off 
Ears, ſtanding in the Pillory, &c. becauſe 
thoſe Puniſhments make the Perſon infamous , 
but burning in the Hand does not fo, becauſe 
it comes in the Place of Purgation at the Com- 
mon Law, which ſuppoſeth he might be not 
guilty notwithſtanding the Verdict; and 
therefore at the Common Law, he that con- 
feſſeth a Felony, could never be admitted to 
his Purgation; for there could be no Pre- 
ſumption of not guilty againft his own Con- 
 feſſion, Kelynge 37, 38. 3 
Mick: verſus Smallbrook, Mich. 13 Car 2. B. R. Perſon con- 
Exception was taken to a Witneſs, for that he vi& of Pere 
was convict of Perjury, and they offered the jury - 

Y 3 Copy 
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Copy of a Verdict, (whereupon there had ne- 
ver been any Judgment,) in the Time of 
Oliver the Protector; but the Court would 
not receive or allow of it, becauſe all is gone 
and diſcontinued by the Alteration of the 
Government. But they agreed, That Evi- 
dence to prove him perjured, might now be 
given Viva voce; and thoſe of the other Side, 

to make his Teſtimony valid, produc'd a Par. 
Pardon cat» don of the Perjury. But per Cur. That will 
not reſtore : l g a 
bim to be a not avail, for it cannot reſtore him to his 
Witneſs. Credit, 1 Siderfin 51, 52. 
In Crosby's Caſe, Aaron Smith who had ſtood 
in the Pillory, and had the Advantage of a 
general Pardon afterwards, was allow'd to be 
a Witneſs, 5 Mod. 15. Rex verſus Crosby. 
Perſons who Qu. If Perſons convicted of framing a Li- 
In in bel, who have ſtood in the Pillory for ic, may 
| Shetherez;y not be Witneſſes ; for the Diſability ſeems 
y 
may be Wir. to have reſpe& to the Offence rather than 
neſſes. the Puniſhment, Rex verſus Davis & Coſter, 
SE 5 Mod. 74. 5 5 
Parties in the Perſons guilty of the ſame Crimes (while 
Crime may they remain unconvicted) may be made Ute 
be Witneſſes. Of as Witneſſes againſt their Fellows, Kelyng: 
17. 8 os | 
Wife marries One who was taken and married by Force, 


forcibly, a Was allowed to be a good Witneſs againſt the 


good Witneſs Offender, although ſhe was his Wife de Facto, 
of it. 1 Ventr. 243. Brown's Caſe. | 


Wife Wie. In an Indictment againſt the Lord Audley, 


neſs againſt for aſſiſting another to commit a Rape on his 


ber Husband Wife, ſhe was admitted a Witneſs againſt him, 


in a Rape on Hut. 119. 1 
her by tis Men who claim under the ſame Title, 
Annen. ſhall not be Wirneſſes for one another, Heb 
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In the Caſe of the City of London concern- Members of 
ing the Duty of Water-Bailage, the Freemen —— % 
of London were not allowed as Witneſſes, laued 2 
x Ventr. 351. But there is no general Rule, Witneſſesfot 
where Members of Corporations ſhall be ad- them, and 
mitted or refus'd to give Evidence, in Actions ſometimes 
brought by or againſt the Corporation, but t 
every Caſe ſtands on irs own Circumſtances, 
viz. Whether their Intereſt is ſo great, that it 
may be preſumed to make them partial or not, 
2 Lev. 241. | 
In all Actions to be brought in the Courts pariſhioners 
at Weſtminſter, or at the Aſſizes, for Moneys may be Wit- 
miſpent by the Churchwardens or Overſeers, neſſes of Mo« 
the Evidence of the Pariſhioners (other than pe wiſpent 
ſuch as receive Alms) of the Pariſh where the unien &: 
Defendant are Inhabitants, ſhall be taken and 
admitted, 3 & 4 W. & M. cap. 11. 
In an Information againſt the Defendant for Indiftment 
a Cheat, upon Trial the Fact appeared to for a Cheat 
be, that he had a Promiſe of a Note for 5 /. Nac fon 
from his Mother-in-Law, and by ſome Slight n. 
got her Hand to a Note of 100 l. Et per Holt, 
Ch. J. The Mother cannot be a Witnefs being H. was not 
concerned in the Conſequence of the Suit, zlowed a 
which is a Means to diſcharge her of the * 
100 l. for tho the Verdict upon this Information 
cannot be given in Evidence in an Action up- 
on the Note for the 100 l. yet we are ſure to 
hear of it to influence the Jury; and he ſaid 
he could not diſtinguiſh this from the Caſes 
of Perjury or Forgery, where the Party 
vhoſe Intereſt is defeated or prejudiced by the 
Deed, &c. is no Evidence to prove the Per- 
| pe or Forgery, Rex verſus Whiting, Salkeld 
—_ DO 
A Goldſmith's Note is Evidence of his re- 
ceiving Money, ibid. „„ 
14 Indict- 
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One who 
was cheated 
admitted to 
prove the 
Fact in the 
Indictment. 
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Indictment for a Cheat done 3 by im- 
poſing upon him a Quantity of Beer mix d 
with 3 and — of Coffee for 
Port-Wine ; one of the Defendants pretending 
to be a Broker, and the other a Portagueze 
Merchant, for the better carrying on 


Cheat. Et per Holt Ch. J. J. S. was allow'd 


Evidence in 


Barge with a 
Ship, 


Father's Mo. 
ney,and gave 
it to H. and 
The Son's E- 
videnee ad- 
mmitted in 
Trover . 


pts 


to be a Witneſs to prove the Fact upon the 
Trial; for in ſuch private Tranſactions, no 
body elſe can be a Witneſs of the Circum- 
ſtances of the Fact but he that ſuffers, Regina 


verſus Mackartyey, & al, Salkeld 286. 


In an Action on the Caſe for managing the 
an Action for Defendant's Ship ſo negligently that it ran 


cu over OVer the Plaintiff s Barge, the Declaration 


ſet forth, That he was poſſeſſed of the ſaid 
Barge, laden with divers Goods and Mer- 


chandizes, And 1. Holt Ch. J. would not 


ſuffer the Pilot to be a Witneſs, becauſe he 
was anſwerable, if faulty in ſteering, to the 


Maſter. 2. He would not ſuffer any Da- 


mages to be recovered for the Goods, becauſe 
not ſet forth particularly, ſaying they oughe 
to be ſet forth ſpecially ; as where an Action is 
hong he 15 — n So in 
or Wor e loſt her Marriage with 
F. S. & +” og perſonis, he ſaid, he would not 
ſuffer them to give in Evidence a Lofs of Mar- 
riage with any Body but J. S. Martin verſus 
Hendrick/on, Salkeld 287. 5 
In Trover for Money, the 
Evidence, That the Plaintiff s Son had a ge- 
neral Authority from his Father, to receive and 
pay out his Father's Money. The Son took a 


Bill for Money due to his Father, and received 


it without a particular Authority for that Pur- 
poſe ; and this Receipt was with an Intent to 
imbezil and ſpend it; but he gave a Re- 
EEE 


the 


Caſe was upon 
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ipt as for Money had to his Father's Uſe, 
| «nd this Money was given to the Deſendant. 
The Oueſtions were, 1. If the Son could be a 
ung Caſe to prove the Delivery ? 


in this C 
And 2. Whether the Father could maintain 
an Action of Trover? Hole Ch. J. was of 
Opinion, That the Son might be admitted as 
as 2 good Witneſs, his Teftimony being cor- 
roborated by other Circumſtances. And that 
the Action was maintainable for the Father, 
for that the general Authority the Son had to 

rake his Father's Money, made the Receipe of 
the Money to be to his Father's Uſe, and a 

Diſcharge of the Debt, ſo as the Father 

could not avoid the P , and charge the 

Perſon that yon the Money with an Action: 

And then it the Payment was a good Diſ- 
charge, it is Reaſon it ſhould be his Money, 

and the Poſſeſſion of the Son is the Poſſeſſion 

of the Father, the Son being to this Purpoſe 

as his Father's Servant: And according to 

this „ the Plaintiff had a Verdict, but 

be ſaid he was willing to have a Caſe made of 

it; but the Defendant acquieſced in his Opi- 
nion, Azonymus, Salkeld, 289. 1 
The Plaintiff brought an Action upon a nun me- 
Quantum meruit againſt the Defendant, for * lies for 
that he at his Requeſt had ſerved him as a got * 
Commiſſioner in a certain Commiſſion out of ner on = 
the Exchequer, directed to him and others for Commiſſion 

xamination of Witneſſes: After Verdict on to examine 
Non afſunipfit, Tremaine moved in Arreſt of Judg- Witneſſes 
ment, That the Plaintiff ated by Command 
of Court, and could not therefore take a Pro- 
miſe of Reward for the Service, no more 

than a Sheriff or Bailiff; ſed non allocatur, for 
he is appointed at the Nomination ; the 
. 5 party, 
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Party, who ought to pay him if he employ; 
him, Stockhcld verſus Collington, Salkeld. 330. 


Of Evidence relating to Exercutorſb'p, IWills and 
Adminiſtrations. 


Plene admini- An Account given to and allowed by the 
firovit Ordinary, is not good Evidence; nor a Pedi. 
Pedigree. gree by a Herald at Arms, to prove an Heir, 
but it muſt be proved by Deeds, Records, or 

Witneſſes. 
In Debt againſt an Executor, ſuggeſting a 
Deuaſtouis. Devaſtavit, any Evidence that proves Aſſetz, 
| is not ſufficient, but an actual Devaſtavit mult 
| be proved; for now the Party is chargeable in 

his own Right, Keble, 2 Part, 676. 


: Aſſets. Upon Plene adminiſftravit, if it be proved 


that the Executor hath Goods of the Teſta. 
tor's in his Hands, he may give in Evidence, 


That he hath paid of his own Money for the 


Teſtator, to the Value of theſe Goods, ., 
Lit. 283. Dyer 2. 5 | 

The Plaintiff may ſay, he ſold the Land 
by the Appointment of the Teſtator, 3H 


Aﬀers. If the Iſſue be in a Suit againſt an Execu- | 
A tor, Adminiſtrator or Heir, Aſſets in Londn, 
to prove Aſſets in another Place, is ſufficient, | 
Lib. 6. 47. Dyer 271. 
Plene admin. Upon Plene adminiſtravit, the Executor can- | 
frovit. But not give a Judgment in Evidence, Keil. 5g. | 
an Outlawry nor Payment of Debts by Contract, in Debt 
of the Teſta· brought upon an Obligation. A Cup pawned | 


tor is Fvi- —— 1 | 
2>emed | tors own Mone 
1 and redeemed with the Executor's own y, |! 


| Plene admins. is good Evidence; but a Recovery ought to | 
=> Keble, be pleaded ; upon nil debet, in Debt for Rent, | 


» Part, 745. That the Leſſor entred into Part of the Land, | 


for 1s | 
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is no good Evidence, Gold.. 81. But non demi- 
ſi is, 9 H. 7. 3. 

In Caſe againſt an Executot; whereas the Executor. 


Teſtator was indebted to the Plaintiff, the 
Executor promiſed to pay the Debt, in Con- 


ſideration the Plaintiff would forbear to fue 


him ; the Executor may give in Evidence 
upon Non aſſumpſit, that there was no Debt, 
or that he had no Aſſets tempore promiſſionis, 
for then there would be no Conſideration, 
Lib. 9. 94. Wiliam Bane's Caſe. Upon the Iſſue 


ne unque Executor to prove an Adminiſtration 


granted to him, is good Evidence, Dyer 305. 
In Trover brought by an Executor, the De- Ne m#ques 


fendant pleaded ne unques Executor. The Defen- recmer. 


dant ſhall not give in Evidence that the Will Spiritual 
was forged, becauſe the Will was under the * 28 


Seal of the Ordinary, to whoſe Examination 


it belongs, as to Goods; but Forgery of the 
Probate, or a Revocation, may be given in 


Evidence, becauſe theſe Things are in Affir- 


mance of the Spiritual Proceedings; ſo of an 
Adminiſtration, that there are bona notabilia, 


may be given in Evidence, but not Non compos 


mentis, Siderfin 359. Reb. 2 Part, 337. * 
That the Executor paid a Legacy, is Evi- 

dence that he had Aſſets. 3 5 
Will, The Probate is good for the perſonal What ſhall be 


Eſtate, but not to prove a Will in Writing of given in Evi- 


Land by the Statute. dence, and 
If in che Evidence it appear that the Bill Fg 

was filed afterwards, nothing that the Defen- 

dant had in his Hads, and paid before the fil- 

of the Bill, ſhall be Aſſets; for otherwiſe 

there might be great Inconvenience. Sea 
Upon this Plea the Executor may give in plane admini- 

Evidence a Retainer for a Debt due to him- ftrevie. 

ſelf of as high a Nature; or * — 


217 


Poſch. 2 Car. 2 


veaſus 
Will. 


Of Evidence relating to Extcutorſbip, Ch. 15. 


Debts with his own Money, and that he kept 
Goods of the Teſtator in lieu ; for this alter; 
the Property. 

The Original need not be ſhewed in Evi. 
dence upon this Plea; nor upon the Iſſue 
Aſſets at the Day, Cc. becauſe the Day i; 
agreed in pleadiog, yet fee Siderfin 462. 
Agreed by the whole Court, that if in 


B. — Evidence the Executor give in Evidence the 


Probate under the Seal of the Ordinary, no. 
— — be given to the contrary that he i; 
8 


not Executor; for Cauſes Teſtamentary be. 


long entirely and originally to the Ordinary; 
and if the Will be forg d the Suit ought to 
be in the Spiritual Court to repeal the Pro. 

bate, according to 4 H. 7. 12. So of Letters 
of Adminiſtration, it cannot be alledged that 
there was a Will; but if there be a Suit, it 
muſt be in the Spiritual Court to repeal it. 
Yet ſome Books ſeem to the contrary, as 
Fitz.. Effoppe! 9. Bro. Teſtm. 4. 22 H. 6. 52. 
21 E. 4. 50. 4. Com. 282. 9 Co. 3 1. a. Old Ex 


tries 325. 1 Brownl. 79. Alſo upon Evidence 


it may be proved that the Probate or Letters 


of Adminiſtration were forged. 


Adminiftra- 
tion. 5 


win. 


In Debt by an Adminiſtrator upon an Ob- 
ligation, the Defendant pleads Non eff Fattun, 
the Plaintiff in Evidence need not to ſhew 
the Letters of Adminiſtration, for this is ad- 


mitted by che Defendant's Plea of ww of | 


Faftum. Hr 
Where Plaintiff or Defendant is Admini- 


ſtrator, if the Letters of Adminiſtration bear 


Date after che Action brought, that is well 
enough. | 1 
A Will under which a Title to Land is made 
to the Plaintiff, muſt be ſhewn it ſelf to 
the Court, and the Probate it ſelf js not - 


was without Warrant, and no Adminiſtrati 
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cient, 1 Keble 117. Trial per Pais 215. The 
ſame Caſe cited 2 Roll. 678. between Bret and 
Bret, 10 Car. 1. | 

The Copy of a Will according to the Book cb. 165 1. 
of the Regiſter in the Court Chriſtian, ſhall Will. 
not be admitted to prove a Will of Lands, 
except the Poſſeſſion has gone a long Time ac- 
cording]y. i | | 

2 Roll. 678. adjudged, That Probate of a Probate. 
Will by Witneſſes for Lands, is not Evidence 
at Common Law, although the Probate was 
good as to the perſonal Eſtate deviſed : Be- 
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tween Bret and Bret, Hill. 10 Car. 1. | 


Upon Plene adminiſtravit pleaded, the Ac - Pl Ai 

count given to the Ordinary, ſhall not be gi- fr-vir. 

ven in Evidence, nor any reſpect to it, 2 Roll. 

678. Turvie's Caſe, Paſch. 7 Fac. per. Cur. 
Debt againſt an Executor, upon Plene 4 


n 


niſtravit, it appeared that the Executor med- reit. 


dled and adminiftred, and then refuſed in IDS, 
Court, and Adminiſtration was granted to Retainer 
another; and that ſeveral Sums were recover- may be given 


ed againſt the Adminiſtrator ; it was faid by in Evidence. 


Periam Juſtice, 1. That if an Adminiſtrator 


( who is a Stranger) adminiſter, without the 
Commandment of the Executor, the Execu- 
tor cannot give ſuch Adminiſtration in Evi- 
dence to prove his Iſſue. 2. That in the prin- 
cipal Caſe, the Executor having adminiſtred 


he could not refuſe, and ſo the Adminiſtration 


is granted without Cauſe, and what he did 


Leon 134. Hawkins and Lawſe Caſe. At Bury 
Aſſizes, 1682. before Judge 1#/yndbam, The 


Executor gave the Adminiſtration of the Ad- 
miniſtrator in Evidence, and allowed; but 


there what the Adminiſtrator did, was * 
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Plene admini- the Executor's Conſent. In Mr. Lun and his 
frovi. Mother's Cale. 

An Executor An Executor de ſon Tort cannot give in 
pleads plene a ee P 
adminifravis Evidence his retaining of Goods to pay him- 
prater a Judg. ſelf, for he cannot retain ; but if he rake out 
ment: Repli- Letters of Adminiſtration, although, pen- 
= dente lite, he may retain for a Debt of as high 
J — * a Nature, and plead this in Bar; for the Ad- 
was fraudu- Miniſtration purges his Wrong; and although 
| Tent. The he ſhall not abate the Writ by taking out Let- 
Obligee who ters of Adminiſtration, yet he may plead this 


4 in Bar, Styles Reports 338. 


was denied to give Evidence about his Debt, for he ſweareth to 
| have Aſſets for himſelf, and is intereſted in the Thing. Before Judge 
_ Whnhom ; at Bedford Aſſizes, 1682. | 


Aſſets. In Debt againſt Executors, and Aſſets inter 
manus in Iſſue, tis good Evidence that they 

ſold Land, by the Will of the Teſtator, &. 

and that they had the Money paid, ſo that 

they recovered Damages in Treſpaſs for 

Goods taken in the Life of the Teſtator, &c. 

_— © © 8 f 

Trover by The Plaintiff brought Trover as Admini- 
Adminiſtra- ſtrator, and declared upon the Poſſeſſion of 
ob abr the Inteſtate ; and upon Not guilty pleaded, 
Poſſeſſion, at the Trial the Counſel for the Defendant 
Defendane Offered to give in Evidence, that the preten- 
| eannot give ded Inteſtate made a Will and an Executor. 
in Evidence Bye Holt Ch. J. over- ruled it, and took this 
1 — 2 Diverſity, That where an Adminiſtrator brings 
— Trover upon his own Poſſeſſion, the Defen- 
: dane may give in Evidence a Will, and an 
Otherwiſe, Executor upon Not guilty : Otherwiſe if it 
if on the Ad- be on the Poſſeſſion of the Inteſtate, (as in 
miniſrator* the principal Caſe, ) for there the Defendanc 
own Folks ought to plead it in Abatement ; and if he 
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does not, he ſhall not give it in Evidence, 

Bliinfield verſus March, Salkeld 285, 
In an Action on the Caſe for Money had Payment cf, 

and received to the Plaintiff's Uſe ; upon the Money due 


Evidence it appear'd, That the Plainciff's — + of 


Wife was Executrix, and that the Money was js not Evi. 
paid to the Defendant as due to her; and the dence to 
Plaintiff was nonſuited, becauſe the Action maintain A- 
- ought to have been brought by Husband, and _ for 
Wife as Executrix; for it being paid without — = 
any Authority from the Husband, it remains Husband's 
as a Debt due to the Executrix, and if the Uk. 
Husband dies, the Wife may bring an Action 

for it: But if the Money had been received 

by Authority from the Husband, then it had 

been as his Receipt, and as his Money, and 

the Action might well have been brought in 

his Name ; and the Money would have been 

Aſſets in her Hands, Anonymus, Salkeld 282, 

In an Action upon the Caſe againſt an Exe- Evidence up- 
cutor, upon Plene adminiſtravit pleaded, three on Plene ad- 
Points were declared per Holt Ch. J. 1. That vit. 
the Plaintiff muſt prove his Debt, otherwiſe 
he ſhall recover but a Penny Damages, though 
there be Aſſets; for the Plea only admits the 
Debt, but not the Quantity. 2. That all 
ſeparate Debts mentioned in the Inventory, 
ſhall be counted Aﬀets in the Executor's 
Hands; for that is as much as to fay, they 
may be had for demanding, unleſs the De- 

mand or Refuſal be proved. 3. That in 

Strictneſs no Funeral Expences are allowable 
_ againſt a Creditor, except for the Coffin, 
ringing the Bell, Parſon, Clerk and Bearers 
Fees, but not for Pall or Ornaments, Shelley's 
_ Cale, Salkeld 296. 


A Man 


336 
Ordinary 


cannot refuſe 


probate to 
an Executor 
becauſe Is. 
apex. 


Of Evidence relating to Executorſhip, Ch. 13. 
A Mandamus iſſued to grant Probate of the 
Will; the Ordinary returned, That the Exe. 
cutor was an abſconding Perſon, Incapax, Ct. 
And this Return was held inſufficient, for 
that there is a \\ ill is admitted; and ſince the 
Teſtator has thought the Executor a proper 
Perſon to be intruſted with his Affairs, the 
Ordinary cannot adjudge him otherwiſe upon 
a Diſability by the Canon I.aw, for that is 
not admitted here, but as far as it has been 
received from Time immemorial. Per Hol: 
Ch. J. and a peremptory Mandames was grant- 
ed: Neither can the Ordinary inſiſt upon Se- 
curity from the Executor; for the Teſtatoc 
has thought him able and qualified, and he has 
2 temporal Right, which he cannot ſue for be- 
fore Probate: And there have been no Pre- 
cedents or Practice of this Nature: The King 
verſus Raynes, Salkeld 299. TE” 
If an Executor confeſſes or ſuffers Judg- 


ment by Default, he admits Aſſets in his 


Executor 
ing 
udgments 
with Penal- 
ties ſhould 
ſhew how 


ſtrator, he paced ſeveral Judgments, & ri 


Hands, and is eſtopped to ſay the contrary, 
Salkeld 310. 5 3 
In Debt upon a Bond againſt an Admini- 


ultra 5 s. which was found; The Plaintiff as 
to one Jugdment replied, there was but ſo 
much due, which the Debtee was willing 


much is real. aud ready to accept in full, and that the De- 


ly due. 


fendant by Fraud deferred the Payment of 
that Money, and the Judgment was kept in 
Force to defraud the Creditors, and replied 
the ſame Matter as to another Judgment, and 
demurred as to the reſt. The Defendant te- 
join'd that as to one Judgment, it was not 
kepe on Foot by Fraud, = and as to the 
other, no Aﬀets ultra ſo much, which was 
liable to the Judgment; and ſo to the * 


2 
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and as to the reſt joined in Demurrer, Et per 


Cur. 1. The beſt way for an Adminiſtracor 
to plead, is to plead truly and honeſtly ; and 
though there is a Judgment for a Penalty, he 
ought to plead the Judgment, and ſhew how 
much is due. 2. If he pleads ſeveral Judg- 
ments, and any one Judgment be ill pleaded 
or found fraudulent, the Plaintiff ſhall have 


337 


judgment. 3. If an Adminiſtrator plead leading of 


twenty Judgments, tis a Confeſſion of Aſſets 


Judgments 


: "4. is a Confeſe 
to ſatisfy the twenty Judgments, and the rien: Gon of AL 


ultra 5 5. is but Form, not material nor tra- ſets to ſatisfy 
verſable. 4. If a Judgment being pleaded, them, and 


and per fraudem replied, Iſſue is take there- be 


upon, and by Evidence it appears the Debtee 
Evidence of Fraud : But if it be ſhewed that 


the Adminiſtrator had not Aſſets to pay that 
Sum, it is no Fraud. F. If an Adminiſtrator 


pleads two or more Judgments, and the Plain- 
tiff confeiles the Plea to be true, and prays 
Judgments of Aſſets in futuro; if afterwards 
Aﬀets came to his Hands, he may ſatisfie the 
Judgments pleaded, for the Judgment of Aſ- 
lets de futuro, is only to be paid off after the 
other Judgments are ſatisfied ; and therefore 
there is no Inconvenience in making the plead- 


ing of fraudulent Judgments a Confeflion of 
Aſſets. 6. The Concluſion of the Replication, 


with hoc paratus eſt werificare, to every Judg- 


ment, is well; but a general Concluſion ro Willmadeby 
Purſuance of 


2 Power re- 


the whole had been better. Vide 2 Saund. 338. 
Salkeld 311. Parker verſus Arfield. = 


tra à er- 


— | . >, tain Sum is 
was willing to take leſs than is recover'd, tis not material. 


A Woman by Deed ſettled her Eſtate in ſerved before 
Truſt, reſerving a Power to her ſelf to give Marriage, is 
by her laſt Will and Teſtament, as ſhe ſhould not properly 


think fit, ſo much of her Eſtate in Legacies ; 
and this was done before Marriage, wer hy 


2 


a Will, nor 


provable by 
theOc 
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Conſent and Privity of the intended Husband, 
who refuſed nevertheleſs to be a Witneſs or 
Party to the Deed : The Marriage took Ef. 
fet. The Wife made a Will and died, and 
the Executors proved the Will. Et per Holt 
Ch. J. This is not a Will, neither ought the 
Ordinary to prove it; it he does a Prohibition 


lies. Where a Woman 1s Executrix and mar- 


ries, there ſhe may make a Will with Conſent 
of her Husband, and cannot without, 1 Fox, 
157. So if a Woman having Debts due to her, 
_ marries, ſhe may make a Will quad theſe, 
and the Ordinary may prove it. In other 
Caſes ſhe cannot, for tis only a Writing in 
Form of a Will: However, in the principal 


Caſe, it appearing that the Ordinary had on- 


ly granted Adminiſtration, quoad the Goods 


in this Will, twas allowed as reaſonable, Cre. 


5 Car. 219. Shardelow verſus Naylor, Salkeld 313. 
| Two Execu- Sir Charles Hopſon made Churchill and Good- 


tors join in in his Executors, Men of good Credit: 


| an Acquit- Goodwin being 2 Banker received all the No- 
ones ty te- ney, but Churchill joined with him in the Re- 


ceives the Ceipts, taking his Note to ſhew that he re- 


Money; both ceived not the Money. Et per Harcourt Lord 


are charge- Chancellor, If two Truſtees join in a Re- 


able, for it to ce; 3 
Creditors; Ceipt, and one receives the Money, he only 


dut che actual that receives ſhall be liable; if there be two 


Receiver on- Executors, and they join in a Receipt, and 


ly to Lega · one only receives the Money, as to Credi- 
dees. tors, who are to have the utmoſt Benefit of 


Law, each is liable for the whole, though one 


Executor alone might give a Diſcharge, and 
the joining of the other was unneceſſary ; 


but as to Legatees and thoſe claiming Diſtri- 
bution, who have no Remedy but in Equity, 
the Receipt of one Executor ſhall not charge 


the other; ſor the joĩning in the Receipt 2 
N only 
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only Matter of Form, the ſubſtantial Part is 
the actual receiving, and this only is regarded 
in Conſcience, Churchill verſus Hopſon, in Canc. 
Salkeld 318. | | | 


of Evidence by Records, Books, Deeds, and other 
Writings. 


If the Iſſue be a Recognizance or not, a Recogni- 
Recognizance with a Defeazance is good Evi- Z*nce- | 
dence, Plo. 14. So of an Agreement, a ſpe- Agreement. 


_ cial Agreement will prove it, Plo. 8. 


A Licence to alien Land, or a Pardon for Tenure in 
Alienation of Land, was held by a common Capite. 
Preſumption, to be a good Proof that the 
Land was held in Capite. 

Ancient Deeds may be given in Evidence, Ancient 


although the Execution of them cannot be Deeds. 


proved. GO . 
An ancient Deed found in the Archives of Vicar. Ea- 
the Dean and Chapter, given in Evidence to dowmear. 


prove the Endowment of the Vicar, though 


it appeared never to be ſealed or delivered, 


_ Keble, 2 Part, 126. 


He that takes out a Copy of Part of a Re- Copy of s 
cord, muſt at leaſt take out ſo much as con- Record. 
cerns the Matter in Queſtion, or elſe the 


Court will not permit it to be read. 


If one produce a Leaſe made upon an Outlawry. 
Outlawry, in Evidence to a Jury to prove a 
1 he muſt alſo produce the Outlawry it 


To prove a Feoffment, a Deed of Feoff- Feoffinent. 
ment is ſhewed, but no Livery is indorſed, if 
Poſſeſſion has gone with the Deed, it is good 


Evidence, RolT. Rep. 1 Part, 132. 


22 Upon 


349 
Proviſo. 


Non decimando 
Deed. 


Records. 


Of Evidence by Records, Books, Ch. 15. 


Upon Not guilty to an Information upon a 
penal Law, a Proviſo to excute him may be 
given in Evidence, Tones Rep. 38. 

It a Man preſcribe in a non decimando gene. 
rally, he cannot give a Bull in Evidence, 
Paimer 5 Rep. 38. | 

A Deed with the Seals torn off was admit- 
ted to declare Uſes, Palmer's Rep. 403, 405. 

Records prove themſelves, and cannot be 
proved by Witneſſes; but Copies of them 
muſt, and are good Evidence; and ſo may any 
Thing done in the County-Court, Court-Ba. 
ron, or Hundred-Court, &c. be proved by 
Witneſles. 3 

A Copy of a Conviction upon an Indict- 


ment of Treſpaſs, c. ſhall not be admitted 


Fine. 


Evidence ſingly by it ſelf in an Action of 


Treſpaſs, &c. but with Evidence it ſhall. 

A Fine, or Common Recovery, may be 
given in Evidence, though it be not under 
the Great Seal, or Seal of the Court, and 
without vouching the Roll of the Recovery; 


and the Part indented is the uſual Evidence 


that there is ſuch a Fine, though they which 


ſaw the Fine, are alſo good Evidence, Plow. 


410. Style 22. 5 
When a Writ out of a Court of Record is 


only Inducement to an Action, the taking out 


the Writ may be proved without Copy of it; 
for it is not of Record till it be returned. And 
ſo I think it may to prove the Point in Action, 
by Witneſſes, or Notes of it in a Book of 
Entries, Cc. 8 
Summer Aſſizes, 1683. before View in 


Eſcape upon a Judgment, and Ca. ſa. in the 


Court of the Dean and Chapter of Peter- 
borough, being an inferior Court of Pleas, 
the Plaintiff was nonſuited becauſe he had 
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not a Copy of the Plaint nor Judgment, but 
only the ſhort Notes of the Bock of the Court. 
Aliter in Court-Baron, &c. | 


So if a Leaſe be pleaded, a Leaſe upon Leaſe. 


Condition is good Evidence, 1 H. 8. 20. be- 
cauſe the Genus comprehends the Species. So 
of a Feoffment pleaded, a Feoffment upon 

Condition, or a Fine which is a Feoffment of 
Record, is good Evidence, 44 E. 3. 39. A 
Special Agreement is Evidence for an Agree- 
ment, Plow. 8. 


But if a Feoffment be pleaded in Fee, upon Feoffinent. 


Iſſue non feoffavit modo & forma, a Feoffment 
upon Condition is no Evidence, becauſe it 
doth not anſwer the Iſſue; and whereſoever 
Evidence is contrary to the Iſſue, and doth 
not maintain it, the Evidence is not good, 
11 H. 4. 3. Feoffments 41. A Grant in Rever- 
ſion is no Evidence, but a Leaſe and Releaſe 
is, 20 H. 7. 5. If the Indorſement be of a 
Livery by Attorney, the Letter of Attorney 
mult be ſhewed. 5 
To prove the Sealing and Delivery of a 
Deed, and not know the Party that did it, is 
not good Evidence; but if he knows the 
Party upon Sight of him, it is good enough, 


Reilw. 59 


A Shop Book no Evidence after a Year, Shop-Books. 


7 Fac. cap. 12. | 


Upon Iſſue Aſſets or no Aſſets, or ſeized Covin, 


or not ſeized, if one give a Feoffment, &c. 
in Evidence, Covin may be given in Evi- 
_ dence, by the other, but not if the Iſſue be 
infeoffed or not infeoffed ; for it is a Feoff- 
ment tiel quel, though made by Covin, Lib. 
F. 60. Hob. 72. | 


b AT A vo- 
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Voluntary A voluntary Conveyance is not fraudulent, 
Conveyance. becauſe voluntary, but tis Evidence of Fraud 

againſt an after Purchaſer bona fide ; the Sta- 
rute avoids ſuch Deeds as are bona fide and on 
Conſideration, if made ea intentione to defraud 
Purchaſers, therefore this Fraud muſt be 
found by the Jury, Reb. 1 Part 486. 
Doomſday The Book of Doomſday brought in Court, 
Book. is good Evidence to prove the Land to be an- 
cient Demeſne, Hob. 188. ode 
Court-Rolls Copies of the Court-Rolls, are the only 
Wor Copy- Evidence for Copyholders, for (as Littleton, 
holders. Se. 75. tells you) they are called Tenants 
Recoveries by Copy of Court-Roll, becauſe they have 
are ſome Evi. 7 © 1 "IF" EN : ü 
dence that no other Evidence, concerning their Tene- 
the Manor ments, but only the Copies of Court-Rolls. 
bears an In- But Coke explains the Text, and ſays, This is 
tail of a Co- to be underitood of Evidences of Alienation; 


—＋ — — for a Releaſe of a Right by Deed, a Copy- 


Remainders holder (that cometh in by way of Admir- 


(after an E- tance) may have, and that is ſufficient to ex- 
Nate-Tail tinguiſh the Right of the Copyholder which 
ſpent) to be he that maketh the Releaſe had. 


enjoyed, is a 


wr. General Acts of Parliament may be given 


in Evidence, and need not be pleaded ; and | 
Statutes. fo may general Pardons given by Parliament, 
Pardons, If they be without Exceptions; but common- 
ly Advantage of the Act is given by the Act 
it ſelf to the Offender, without pleading it, 
as by the late (moſt truly ſo called) general 
Act of Indempnity, every Perſon thereby 
pardoned, may plead the general Iſſue, and 
give the Act in Evidence, for his Diſcharge: 
Which are general, and which particular Sta- 
tutes, See lib. 4. 76. | 
A private Act may be given in Evidence ex- 
emplified under the Great Seal, or a Copy of 
the Record; but a printed Copy is a Evi- 
_ dence 
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dence unleſs it be proved, it ought to be 

pleaded, but the Jury may find it, Dyer 239. 
Inſpection of a Deed inrolled may be given 

in Evidence, Contr. of a bare Deed not in- 

rolled, or of a Deed that needs no Incolmenc 

Paſch 1655. B. R. Goodſon's Cale, 

An Tnſpeximus lieth only of Matter of Re- 

cord, and not of a private Deed, Keble, 

2 Part, 294. Ss 

A Deed to lead the Uſes of a Fine was in- 


rolled on the Acknowledgment of but one of 


the Parties to it, and was allowed by Ghn 
Chief Juſtice, in Evidence, as Rolle Chief Ju- 
ſtice had done before him, though no binding 
Evidence, Turbet verſ. Maddiſon, Paſ. 1655. B. R. 
An Office found at a Death, Cc. may be 
given in Evidence. | 
A Verdict againſt one, under whom either 
Plaintiff or Defendant claims, may be given 
in Evidence againſt the Party fo claiming. 
Contra if neither claim under it, Duke and 
Ventres, Mich. 1656. B. R. * 
If an Action be brought on a Statute, which 
has ſeveral Proviſoes in it, the Defendant may 
plead Not guilty, and aid himſelf by any of 


the Proviſoes in Evidence; but if Proviſoes be 


made to that Statute, of which the Defen- 
dant may take Advantage, he ought to plead 

it, and not give it in Evidence, per Roll Chief 

Juſtice, Mich. 1650. B. R. Jones 320. Accord. 
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Arreſt and Impriſonment to prove a Bank- Bankrupt. 


rupt muſt be proved by Record, Newby verſus 
Batburſt, Paſch. 1659. B. R. In a Trial at Bar, 
what Evidence proves a Bankrupt, Keble 2 Part, 
487. | 


may be given in Evidence, Hob. 227. contr. to 
Dyer 129. 3 
| 7, 4 To 


Records, as Patents, Statutes, Judgments, 
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To prove an Extent upon a Statute or 
Judgment, you muſt prove a Copy of the 
Stiture and Judgment, as well as the Copy of 
the Writ and Extent. | 

When Records are pleaded, they muſt be 
ſub pede Sigilli, contr. if given in Evidence, 
Style 22. White's Cale. 

A Copy of a Deed, is good Evidence 
where the Defendant has the Deed, and will 


not produce it, Per Vernon Juſtice, Clapton 15. 


So that there was a Revocation is ſuffi 


_ cient for the Heir, without ſhewing the Deed 


it ſelf, which was taken away by the Defen- 
dant, ſo that the Witneſſes to the Releaſe 


proved the Leaſe without ſhewing, being ta- 


ken away by the other Side. 5 
A Deed of Feoffment without Livery may 
be given in Evidence as a Releaſe, per Berkley, 
11 Car. Clayton 32. 


If a Fine be given in Evidence, with five 


Years Non claim, &c. the Fine muſt be ſhewed 


with the Proclamations under Seal, and the 


Chirograph will not ſerve. 
A Deed cancelled by Practice, was allowed 


to be read in Evidence in Action under that 
Deed, the Practice being proved, Hetley 138. 


Againſt a Purchaſor bona fide, Recital in a 
Deed of Money paid is not ſufficient, nor 
Acquittance for the Money, unleſs it be of 


ancient ſtanding, and then it ſhall be pre- 


ſumed. Teng Tents 
The Deed to lead the Uſes of a Fine ſur 
conceſit, need not be proved per Teſtes. : 
It a Deed of Feoffment be ſhewn, but no 
Livery, Poſſeſſion going wich the Deed, is 
Evidence to a Jury to find Livery. 
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At Guildhall, Trin 23. Car. 2. Hale Chief 
Juſtice cited the Caſe of Sir Pau! Pindar, A 
Lew.ri, Cc. was proved by a Recital of it in 
another Record, and Hale and Mainard de- 
murred on the Evidence, and adjudged againſt 
them for this Cauſe, viz. That it was proved 
there was ſuch a Record, that it was filed, 

' that it was taken off the File. But (by him) 

generally without ſuch Proof, the Evidence 

is not good, becauſe one Record may recite 

one that never was. ge 

Kecital of other Grants by Letters Pa- Recital in 
tent in Letters Patent, are ſome Evidence Letters Pa- 

but not fit to be allowed, without ſhewing the nt. 

former Letters Patents or a Copy. But the 

Jury may find them. TRIER 

The Proof of this Surmiſe in any Court of Surrender. 

Record, ſhall not be given in Evidence in Prohibition. 

another Action, upon the ſame Cuſtom, be. 

cauſe the Defendant in the Prohibition can- 

not croſs-examine. 

The Record of Conviction of Recuſance Recuſant. 
being burnt, may be proved by the Roll of 
Eſtreats of the Clerk of Aſſize, ſigned by the 
Judge and delivered into the Pipe, or by other 
Evidence, as a Fieri facias, &c. may be pro- 
ved by other Evidence. 25 : 

A voluntary Conveyancy is not fraudulent, p,,,q. 
becauſe voluntary; but it is a great Evidence 
of Fraud againſt a Conveyance made bones fide, 
and therefore this Fraud muſt be found by the 
Jury, Keble 1 Vol. 486 
Tt the Iſſue be whether the King's Tenant Surrender. 
by Letters ſurrendred to the King or not, the 
accepting of new Letters Patent, which is a 
Surrender in Law, is good Evidence. 

If an Impriſonment by Dures at D. be in 2we. 
Iſſue, 'tis not material whether he was ever 
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D. or not, for the Effect of the Iſſue is, if the 

Deed was made by Dures. 
Feoffment. So if a Feoffment pleaded by Deed, a Fe. 
offment without Deed, or another Deed i; 
for che Effect of the Iſſue is upon the 

Feoffment, not upon the fait. 
Non demiſis If in pleading an Indenture of Demiſe you 
modo © forms. tri ſtake the Recital, and the Iſſue is non demiſi 
modo & forma, the Miſtake ſhall not hurt, for 
the Effect of the Iſſue is upon the Demiſe. 
If the Date or Number of Years be mi. 
ſtaken, ?ris fatal. 3 
Information. * Not guilty, he may give in Evidence 
| a Diſcharge by a Proviſo in the ſame Statute, 
for thereby he is Not guilty contra formam 
Statuti, but not a Diſcharge by another 
Statute. 1 F 
Upon non habuit ſeu tenuit ad firmam contra 
formam Statuti, the Parſon may ſay, he took 
the Farm for Maintenance of his Houſe, ac- 
cording to the Proviſo in Debt upon the Sta- 
tute of 21 H. 8. 
But upon the Statute of 8 E. 6. for ingroſ- 
ſing, upon Not guilty, tis ſa 
fendant cannot give in Evidence a Licence ac- 
cording to the Proviſo of the Statute, ſed quære 
rationem. 
Seiſin. Feoff- In a Scire facias againſt Ter-tenants and a 
ment. Feoffment pleaded before the Judgment, abſque = 
hoc that he was ſeized tempore Fudicii, and 
Iſſue upon the Seiſin, that the Feoffment was 
fraudulent, to defraud the Judgment, may be 
2 in Evidence; but otherwiſe, if the If- 
ſue had been upon the Feoffment. 

Ancient An ancient Writing that is proved to have 
Writing. been found amongſt Deeds and Evidences of 
Land, may be given in Evidence, although 


the executing of it cannot be proved ; * — 
ar 


id, That the De- 
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hard to prove ancient Things, and finding them 
in ſuch a Place, by Preſumption, they were 
honeſtly and fairly obtained and preſerved for 
Uſe, and are free from Suſpicion of Dif. 
honeſty, 24 Car. B. KR. 

A Copy of Part of a Record cannot be gi- 
ven in Evidence, unlefs tis proved that the 
Part ſhewed in Evidence, is all concerning 
the Matter in Queſtion. 

A Tranſcript of a Record or Enrolment of Tranfcripe, 
a Deed may be given in Evidence, for they Enrolment. 
are Things to be credited, being made by 
Officers of Truft. 3 | 
If one produce a Leaſe made upon an Out- Leaſe upon 
lawry, to prove a Title, he muſt alſo an Outlawry. 
duce the Outlawry it ſelf: But if it be to 
prove other Matter, he needs not ſhew the 
Outlawry. And ſo it is of an Extent, wich- 
out ſhewing the Statute or Judgment on 
which the Extent is grounded. 3 
By Rolle, an Office found after the Death Office. 
of a Tenant in Capite of Lands in another 
County, may be given in Evidence to try the 
Title of thoſe Lands, if there was a ſpecial 
Livery granted unto the Heir. 

Upon a Motion there was a Rule made by gig. 269. 
Conſent, That a Deed ſhall be allowed upon Conſent. 
Evidence at the Aſſizes without proving 
o it, which was allowed becauſe of the Con- 
ſent. 

The Copy of a private Act of Parliament wich. 1650. 
may be given in Evidence; and if upon Col- ca Rel! ad 
lateral Iſſue it is to be proved, that ſuch a one Guildbell, 
vas Juſtice of the Peace, or Baronet, &c. © verl. 
Common Reputation is ſufficient Proof with- _ AR. 
out ſhewing the Commiſſion or Letters Pa- Juſt.of Peace. 
tent of the Creation. 


Copy of Re- 


A Co- 
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Record. 


Lawrence ver- 
ſus Key. 
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A Copy of a Record is not true, unleſs it 
be tranſcribed in the ſame Language, and 
therefore a Tranſlation ſhall not be given in 
Evidence, as where the Record is in Latin 
and the Copy in Engliſh. 

A Copy of Copyhold Lands may be given 
in Evidence where the Rolls are loſt, or not 
loſt, Mich. 15 Car. 2. B. R. Snow verſus Cutler, 

A Copy of a Recovery after long Debate 


. ſuffered to be given in Evidence, the Reco- 


very it ſelf being burnt. And Hale ſaid, the 
Exemplification of a Record under the Mayor 
of Briſtols Hand was allowed for Evidence, 


Modern Rep. 217. Green and Proud 's Cale. 


On an old Recovery the Court allowed it, 
though no Tenant to the Præcipe could be 


proved, but it ſhall be intended, 2 Cro. 455. 
Mod. Rep. 117. 3 5 


Ads of Par- 


Hament. 


A printed Copy of an Act of Parliament 
is not to be given in Evidence, if not exa- 
mined by the Rolls and ſworn. 

A private Act that concerned Rocheſter 


Bridge, though printed by Raſftal was not al- 


lowed in Evidence, not being examined by 


the Record. Otherwiſe of general Statutes, 


there the printed Book is good Evidence, 
L.ambert's Perambulation, Co. Rep. and F. N. B. are 


good Evidence, 3 Keble 91. 


Book. 
Crouch and 
Drury, Paſch. 
13 Car. BR. 


Copy. 


A Man's Book of Accounts is no Evidence 


for the Owner of the Book, but for the ad- 


verſe Party; for his Book cannot be of better 
Credit than his Oath, which would not ſerve 
in his own Caſe, Ergo. 

A Copy of a Deed is good Evidence where 


the Defendant has the Deed, and will not 


prove it, per Vern:n Juſtice, Clay. Rep. 15. Me- 
dern Rep. 4. 266. 2 Reble 483, 540. Moor 297. 


De- 
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Copy of a Counterpart of a Leaſe, the Copy. 

Leaſe being loſt, given in Evidence, and al- Leaſe 

lowed, Mich. 15 Car. 2. Stroud verſus Dr. Holt, 

B 


y 3 
Though the Seals be broken off a Decd, Deed. 
yet the Deed may be given in Evidence, Alo- Seals. 
dern Rep. 11. 
Defendant claimed by Patent to Vanlore in Patents. 
22 Fac. tot, talia, tanta, Cc. (as Dyer) the Tee, felis, tan 
Duke of Somerſet, or Abbey of D. had them; G 
and though by way of Pleading a lawful 
Ulage be ſufficient, yet on Iſſue thereon, or 
in any Evidence it may appear that the Duke 
or the Abbey had a Subſtantive of bona & ca- 
talla Felonum, by Hale Chief Juſtice, and the 
whole Court: For moſt Grants of Abbey 
Lands as theſe are Relative, and no Subſtan- 
tive Grants appearing , the other Evidence 
was difallowed, eſpecially for that the Duke 
of Somerſet was attainted, and ſo his Privi- 
leges thereby extinct, unleſs regranted, 3 Ke- 
ble 456. in Sanford and Clerk's Caſe, Moor 297. 

Raſtal's Statutes are good Evidence of Statutes. 
general Statutes, but not of private As. 3 

Deed with Seals torn off admitted to de- Deed. 
clare Uſe of a Recovery, Palmer's Rep. 403. Seals. 

See Modern Rep. tit. Evidence. 8 3 

The Chirograph of a Fine may be given in Pine. 
Evidence, but not given to the Jury ; but a Recovery. 
Recovery may be delivered in Evidence, 2 Si- 
derfin 145, 146. Plow. Com. in Scholaftica's Caſe, 

410. MD 
Recovery in Value in Evidence may be 
given in Evidence, 2 Sid. 145. 


* 


Recital of a Patent in another Patent is no Recital. 
Evidence of the Recited Patent, 2 Roll. 678. 
Trial per Pais 232, 235. Hardres 323. 


Recital 
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Pedigree. Upon Evidence to a Jury to prove J. S. to 
be Heir to /. S. the Court would not accept 
the Pedigree drawn by an Herald at Arms 
for Evidence, nor would ſuffer the Jury to 
have it with them, but tis only Information 
for Direction, Paſch. 8. fac. B. R. Sir Edward 
Plumpton and Robinſon, 2 Roll. 687. 
A Verdict for a Leſſee, is good Evidence 


Rep. 472. 
Fecus in Caſe of Depoſitions for the Leſſee, 
the Reverſioner without being Party to the 
Suit, can have no Advantage, 472, 472, Ibid, 
Non debet. The Act of general Pardon cannot be gi- 
y_ Far- ven in Evidence on non debet modo & 
— but ought to be pleaded, for that it is not the 
general Iſſue within the Intent of the AR, 

Hardres Rep. 421. 7 


Paymentat If a Condition be to pay Money at a cer- 


the Day. tain Day and Place to avoid a Feoffment, Ac- 


ceptance before the Day, although he make 


an Acquittance, doth not maintain the Iſſue 
joined on Payment at the Day and Place, 
Moor 47. 5 : 


ARecord A Recovery in the Court of ancient De- | 


_ loſtproved meſne, to cut off an Entail which had 
by Teſtimo- been ſufferd a long Time ſince, and the 
Poſſeſſion gone accordingly, was loſt, and 


the Court admitted other Proof of it to be 


' ſufficient: And faid, if a Record be loſt, it 
may be proved to a Jury by Teſtimony, Au- 
mus, B. R. 1 Ventr. 257. 8 
Deed he V By 56 . G. M. cap. 21. No Deed ſhall 


not be allow. be given in Evidence in any Court either of 


ZB 


it be ſumped. te duires. 
I Reſolyed | 


for the Reverſioner in an Ejectment, Harem 


% eee yon g fng mg co © «cw 
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Reſolved by the Judges, That in Caſe Wit- Where Exa- 
neſſes who were examin'd before the Coroner, ENS 
are dead or unable to travel, and Oath made ©, 
thereof, That ſuch Examinations are the ſame gail be resd 


which he took upon Oath without any Addi- in Evidence, 


tion or Alteration: And that in Oath and where 


ſhould be made, That a Witneſs who had been dot. 

examin'd by the Coroner, was detain'd by the 

Procurement of the Prifoner, his Examina- 

tion may be read ; but agreed alſo, That if 

| a Witneſs who was examined by the Coroner, 

be abſent, and Oath made that they have uſed 

all their Endeavours to find him, and cannot 

find him, That is not ſufficient to authorize 

the reading ſuch Examination, Kelynge 55. 
An Action on the Caſe was brought on a WhatThings 

Bill of Exchange againſt the Indorſor, and it are neceſſary 

was ruled by Holt Ch. J. upon Evidence, That to be proved 

there is no need to prove the Drawer's Hand, » 2 _ 

becauſe though it be a forged Bill, the In-, pin of Ex- 

daotrſor is bound to pay it. 2. The Plaintiff change in an 
muſt prove, That he demanded it of the AQtionby 

Drawer, or him whom it was drawn, the Indorſce. 

and that he refuſed to pay it, or elſe that he 

ſought him and could not find him; for other- 

wiſe he cannot reſort to the Indorſor. 3. That 


this was done in convenient Time; for if 


they ſtand and are reſponſible a convenient 
Time after the Aﬀfignment and no Demand 
made, the Indorſee ſhall not charge the 
Indotrſor. The Time for foreign Bills is three 
Days, and no Allowance is to be made for 
Sundays and Holy-days. Serjeant Wright cited 
a Caſe of one Tracy, who ſtood a Week after 
the Indorſement, and the Indorfee loſt this 
Money, which Holz. Ch. J. thought too ſtrait, 
but ſuch Matters muſt be lefr to the Jury. 
4. Tis a Queſtion, whether Notice may be 
given 
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given or no; but tis fair to give Notice. 
5. That the Demand mult be prov'd ſubſe. 
quent to the Indorſement, for if it was pre- 
cedent, he would only act as Servant to the 
Indorſor, and ſo the Demand was inſufficient 
to charge the Indorſor. 6. If a Man indorſes 
his Name upon the back of the Bill blank, he 
puts it in the Power of the Indorſee, to make 
what Uſe of ic he will, and he may uſe it a; 
an Acquittance to diſcharge the Bill, or as an 
Aſſignment to charge the Indorſor. 7. In 


Caſes of Bills purchaſed at a Diſcount, this is 


the Difference; if it be a Bill payable to 4. 


or Bearer, tis an abſolute Purchaſe ; but if to 


A. or Order, and it is indorſed blank, and 
filled up with an Aſſignment, the Indorſot 
muſt warrant it as much as if there had been 


no Diſcount, Lambert verſus Park, Salk. 128. 


Holt Ch. J. held, That the drawing of a 
Bill is an actual Promiſe, ibid. 


Seſlions al. pfaintiff s Uſe, being Fees of the Office of 


had forfeited his Office by not qualifying him- 
ſelf according to Law. And a Record of 
Seſſions was allowed in Evidence to prove the 


Plaintiff had not taken the Oaths. It was 


there held by Holt Ch. J. That if a Judge ad- 
mits that for Evidence which is not, the other 
Side cannot demur for that Cauſe, but muſt 
tender a Bill of Exceptions; and he ſaid, he 
remembred a Caſe where the Univerſity of Ox- 
ford, intitled themſelves to a Preſentation by 


The Matter 
loſt may be 


proved. 4 per- 


Clerk of the Peace in Oxfordſhire ; upon N 
/it it was inſiſted on, That the Plainciff | 


a Conviction of the Earl of Shrewsbpry for Re- 
; and upon giving ſome Evidence 
of a Record that the Record was loſt, the Univerſity was | 


Indebitatus Aſumpſit for 5 I. received to the 


—— — 


— 


| ſold and delivered, and the Evidence given to 
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permitted to prove the Effect of it by other 

Evidence, Thurſton verſus Slatford, S. Ik. 284. | 
The Plaintiff being a Brewer, brought an A Shop-Book 


Action againſt the Earl of Torrington for Beer with corobo- 
rating Evi- 


charge the Defendane was, That the uſual . 


way of the Plaintiffs Dealing was, that the dence after 


Draymen came every Night to the Clerk of- Year. 
the Brewhouſe, and gave him an Account 

of the Beer they had delivered out, which 

he ſer down in a Book kept for that Purpoſe, 

to which the Draymen ſet their Hands, and 

that the Drayman was dead, but that this 

was his Hand ſet to the Book: And this 


was held good Evidence of a Delivery: 


Otherwiſe of the Shop-Book it ſelf ſingly, 


without more, Price verſus the Earl of Tor- 


rington, Salkeld 285. : 
Fer Holt Ch. J. In a Cafe in my Lord Hale's Counterpare, 
Time, between Combe and Mayo, a Counter- where Evi- 
part of an ancient Deed, was admitted as Evi- dence. 


| dence of the Deed, and the ſpecial Verdict 


was drawn up, as finding the Deed with a 


' Prout patet by the Counterpart, which he ſaid 


was done to preſerve the Precedents: And 


now by all the Court, the Counterpart of 


a Deed without other Circumſtances, is not 
ſufficient Evidence, unleſs in Caſe of a Fine, 
in which Caſe a Counterpart is good Evi- 


_ dence of it ſelf, Anonymus, Salkeld 287. 


A Corporation-Book was offered in Evi- Bill of Ex- 


dence at the Aſſizes, to prove a Member of <<ptions 
mult be ten · 


the Corporation not in Poſſeſſion, and re- ug - the 


fuſed. No Bill of Exception was then ten- Trial. 
dred, nor were the Exceptions reduced to 
Writing, fo the Trial proceeded, and a Ver- 
dict was given for the Plaintiff. Next Term 
the Court was moved * a Bill of 3 

A 
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and it was ſtirred and debated in Court. [It 
was urged, that the Law requires quod pro. 
ponat exceptionem ſuam, and no Time is appoint. 
ed for the reducing of it into Writing; and 
the Party is not grieved till a Verdict be given 
againſt him; and the ſame Memory that 


ſerves the Judges for a new Trial, will ferye 


for a Bill of Exceptions. On the other Side, 
it was ſaid, That this Practice would prove 3 
great Difficulty to Judges, and Delay of Ju. 


ſtice ; that the Precedents and Entries ſuppoſe 


the Exception to be written down upon its 
being diſallowed, and the Statute ought to be 
conſtrued ſo as to prevent Inconvenience: 
Beſides, the Words of the Act are in the Pre. 
ſent Tenſe, and fo is the Writ formed on the 
Act. Holt Ch. J. If this Practice ſhould pre. 
vail, the Judge would be in a ſtrange Condi. 
tion: He forgets the Exception, and refuſes 
to ſign the Bill, ſo an Action muſt be brought; 
you ſhould have inſiſted on your Exception 


at the Trial; you waive it if you acquieſce, 


and ſhall not reſort back to your Exception 
after a Verdict againſt you, when perhaps if 
you had ſtood upon your Exception the Par. 
ty had other Evidence, and need not have 


put the Cauſe on this Point: The Statute in- 
_ deed appoints no Time, but the Nature and 


Reaſon of the Thing requires the Exception 
ſhould be reduced to Writing when taken and 
diſallow'd, like a ſpecial Verdict or a Demur- 


rer to Evidence; not that they need be drawn 


up in Form, but the Subſtance muſt be re- 
duced to Writing while the Thing is tranſ- 
ating, becauſe it is to betome a Record ; fo 
the Motion was denied, Mrigbt verſus Sharp, 
Salkeld 288 


Upon 
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Upon a Trial at Bar in this Caſe, a Deed Indenture of 
of Bargain and Sale acknowledged by the Bargain and 
Bargainee and enrolled, by which a Term _ 2 % 
for Years was aligned, was given in Evi- in Tb 
dence without any Proof made of the Bar- without pro- 
gainer's Sealing and Delivery thereof. And ving the Exe - 
after Debate it was allowed, per Holt Ch. J. cution. 
and Eyre Juſtice, & ut Cur. for the Acknow- 
ledgment of the Party in a Court of Record, 
or before a Maſter extraordinary in the Coun- 
ery, Cas this was) is good Evidence of its 
being ſealed and delivered: And ſuch an Ac- 
knowledgment eſtops a Man from pleading 
non eft factum. Alſo Inrolments of Deeds on 
the Statute, are admitted every Day in Evi- 
dence, without Witneſſes of the Sealing and 

Delivery; and it is the Acknowledgment 

which gives it Credit, and not its Operation 
or Contents. Alſo they held a ſworn Copy 
of a Deed good Evidence, Smartle verſus Mil- 
liams, Salkeld 280. „5 

In an Information for a Libel againſt the Depoſitions 
Government, Not guilty being pleaded, up- before a Ju- 
on Trial the Attorney General offered in ſtice. Evi- 
Evidence, Depoſitions taken before a Juſtice 1 _—y 
of Peace, relating to the Fact, the Depo- gg 
nent being ſince dead. Er per Cur. upon 
Advice with the Juſtices of che Common 
Pleas. In Cafes of Felony, ſuch Depoti- 
tions before a Juſtice, if the Deponent die, 
may be uſed in Evidence by the Statute of 
1 & 2 Ph. & Mar. cap. 13. But this cannot be 


extended farther than the particular Caſe of 


Felony, and therefore, not to this Caſe, Rex 
verſus Paine, Salkeld 281. 


A 2 2 An 
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A Hiſtory An Iſſue was directed out of Chancery, 
may be Evi- wherein the Queſtion was, Whether by the 


| — N i Cuſtom of Druitwich, Salt-pits could be ſunk 


ter relating in any Part of the Town, or in a certain 


to the King Place only? And upon a Trial at Bar, 
| dom in gene- Cambden's Brit innia was offered in Evidence, 
1 — not 2 but refuſed: For the Court held, That a ge- 
Righe. * neral Hiſtory might be given in Evidence 
| to prove a Matter relating to the Kingdom 
in general, becauſe the Nature of the Thing 
requires it, but not to prove a particular 


Right or Cuſtom; ſo in the Caſe of St. Ra. 


therine's Hoſpital. Hile Ch. J. allowed a 
Chronicle to be Evidence of a particular 

Point of Hiſtory in Edward the third's 

Time : So a Year-Book may be Evidence 

to prove the Courſe of the Court ; yet in 
Herald this Cale it was admitted, That Heralds 
Books and Books are good Evidence as to Pedigrees, 
Parith Regi- and Pariſh-Regiſters as to Births and Mar- 
ſters allowed rj3ges, upon the Nature of the Thing; and 


to be Eii- it was ſaid, That in the Exchequer the Que- 


— a being, Whether the Abbey De ſentibus 


was an inferior Abbey or not? Dugdales 


Monaſt icon Anglicanum was refuſed for Evi- 
dence, becauſe the original Records might be 

had in the Augmentation Office, Stainer ver- 

ſus the Burgeſſes of Droitwich, Salkeld 281. 


Of Evidence in Courts of Equity, and the Eccle- 


fiaſtical Courts. 


Depoſicions. Depoſitions in the Eccleſiaſtical Court can- 
. not be given in Evidence, though the Parties be 
dead, March, 120. A Defendant's Anſwer in 


an Engliſh Court, is good Evidence againſt 


him, but not againſt others, Codbolt, 326. 


I can- 


| 


Ch. 15. and the Eccleftaſtical Courts. 


I cannot make uſe of Depoſitions in a 
Cauſe wherein I was not a Party, for as they 
cannot be read againſt me, no more can they 
be read for me, becauſe I am not bound by 
them, nor in a Capacity of examining Wit- 
neſſes in it, or preferring- Interrogatories. 
And 'tis not like the Caſe of an Ejectment 
brought by a Reverſioner, or Debt upon the 
Seatute of Ed. 6. brought by a Proprietor of 
Tithes, after a Verdict at Law, for the Leſſee 


or the preſent Proprietor, the Reverſioner of 
the Lands or Tithes, ſhall have advantage of 


the Verdict, and give it in Evidence; and 
the Reaſons are, becauſe they cannot be im- 
mediate Parties to the Action or Suit, for that 


muſt be proſecuted by the Leſſee or preſent 


Tenant, and they may gire in Evidence as 
well as the Plaintiff himſelf; but ic is other- 


wiſe in Caſe of Depoſitions, for there only 


Parties to the Suit can examine or interro- 
gate; likewiſe the Reverſioner or Seignioreſs, 
(whoſe Tenants were only Parties in the 
former Suit) might themſelves have been 


Parties in a Suit in Equity The Counteſs of 


Pembroke s Caſe, Hardres Rep 472. LE 
The Depoſitions of a Witneſs taken before 
Anſwer, to preſerve his Teſtimony who dieth 
after Anſwer, ſhall nor be given in Evidence, 
although he continued fo ſick, that he could 
not be examined after Anſwer, Hardres Rep. 

315. EF: x 
Depoſitions in Chancery of Witneſſes that 
are dead may be read at the Aſſizes betwixt 
the ſame Parties, proving the Bill and Anſwer. 


See Keble 2 Part, 31. An old Exemplifica- 


tion or Depoſicions in Chancery given in Evi- 
dence, although the Bill and Anſwer were 


Aa 3 not 


357 


358 
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not in it, for above forty Years ſince twas not 
uſual to inſert Bill and Anſwer. 

The Anſwer of one Defendant is not Evi- 
dence againſt another Defendant. 

If Witneſſes are examined de bene eſſe, be- 
fore Anſwer upon a Contempt, ſuch Depoſi- 
tions cannot be made Uſe of in any other 
Court, but in the Court only where they 
were ; the Reaſon ſeems to be, becauſe there 
was no Iſſue joined, ſo as there could be 


a legal Examination, and they were only 


taken to be read in the Court in which the 
were taken, upon a Contempt to that parti- 
cular Court, Hardres Rep. 332. 


An Anſwer in Chancery, is Evidence againft 


the Defendant himſelf; but the Bill muſt be 


proved, Godb. 326. 


De poſitions. 


If the Patty make Oath that he cannot find 
his Witneſs, then he is as it were dead, and 


his Depoſitions in an Engliſh Court, may be 


given in Evidence betwixt the ſame Parties, 


Godp. 327. Not only the Plaintiff, but any 


Stranger may give the Defendant's Anſwer 


in Evidence againſt the Defendant, but not 
againſt others, Siderfin 221. A Bill in Chan- 
ery given in Evidence againſt the Plaintiff 


himſelf, where there are Proceedings upon it, 
Keble 2 Part, 499. 8 


De poſitions in the Court Chriſtian, in the 


Court of the Council of Vork, touching the 


Title of Land, of which they have not Co- 


nuſance, or in another Suit againſt him, who 


claimeth not under thoſe Parties, by the Com- 


miſſioners upon a Commiſſion of Bankrupt, 


becauſe the Party could croſs- examine, ſhall 
not be allowed in Evidence, But ſee Kcble 


2 Part, 348. | 


\ 


Bute 
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But a Sentence given in the Spiritual Court Sentence. 
touching Tithes, may be given in Evidence 
in an Action at Common Law, for this is a 
judicial Act. 
A Thing which is concluded in the Eccle- Proceedings 
ſiaſtical Court concerning Lands, is not to be in Eecleſiaſti · 
given in Evidence to Juries, for the Courts of cal Court. 
Common Law are not to be guided by their 
Proceedings, Aich. 22 Car. B. R. 
Regularly the Depoſitions in Chancery of a Depoſitions. 
Witneſs, ſhall not be given in Evidence if he 
be alive, although he be beyond ſea, as in Tre- 
land, &c. Otherwiſe if he be in France, or ano- 
ther Kingdom not ſubject to the Dominion of 
our * 5 
Note. That the Depoſttions taken be fore the Mc. 16Car. 22 
Commiſſioners of Bankrupts ſhall not be uſed 35g g. 
as Evidence at a Trial, although the Witneſſes — 
be dead: But Depoſitions taken before the Coroner. 
Coroner, with Proof that the Party that 
made them is dead, ſhall be good Evidence, 
as it was ruled in the Caſe of the King and 
Browning, Paſch. 18 Car. 2. B. R. 
A Decree produced in Paper, is not to be 
given in Evidence without Bill and Anſwer, 
per Twiſden. Otherwiſe if not in Paper. 
Decree in Chancery is not Evidence at Decree. 
Common Law, 2 Sid. 75 5 
Bill in Equity is no Evidence againſt the gin. 
Plaintiff. = 
The Father wrote a Letter ſignifying his Where a ver- 
Aſſent to the Marriage of his Daughter with bal Declara- 
J. S. and that he would give her 1500 l. but tion ſhall re- 
ſigniſied in another Letter, that he would — * 
not ſtand to thoſe Propoſals : He ſome Time Writing that 
afrerwards declared, That he would agree to had been re- 
what was propoſed in his firſt Letter. It was voked. 
Aa 4 held, 
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held, That this verbal Declaration had re- 
eſtabliſhed the Promiſe in the firſt Letter, 
and that it was a ſufficient Promiſe in Writing 

| Depoſitions Within the Meaning of the Statute of Frauds, 

taken in Cane. Bird verſus Bloſs in Canc. 2 Ventris 361. 

de bene eſs, In Eje&ment at a Trial, Depoſitions taken 
le bert in Chancery, de bene efſe, where the Witneſs 
the Witneſs died before Anſwer put in, were held to be 

dies before good Evidence ; and upon this Evidence a 


Anſwer. Verdict pro Quer. It was held alſo, That 
De poſitions 
_— —_ Parties might be read in Evidence, though 


dence where the Witneſs were not dead, if he could not 


the Witneſs be found upon ſearch, Howard verſus Tre. 


cannot be maine, Mich. 4 V. & M. B. R. Shower 363. Sal- 
found. keld 278. 


Depoſitions On a Trial at Bar in C. B. this Point aroſe, 


in ferpetuam vyix. Depolitions had been taken in Ch:ncery, 
— ISAS | 


read in Evi. afcerwards that the Inheritance of the ſame 


| dence while Land deſcended to the Perſon, who was 


ebe Party ſworn as a Witneſs, and he was now a Pa 
lives. to the Suit in Ejectment. And the Queſtion 


was, Whether theſe Depoſitions could be read 


in the Cauſe? Trevor Ch. J. held, That they 
ought ; for that he was dilabled to give Evi- 
dence by the Act of God, ſo that it was in 
Effect the ſame Thing as if he were dead. 
Tracy and Blencow contra. Hereupon Tracy 
came into B.R. to ask the Opinion of the 
Court; and the Court agreed, they ought 


not to be read: For per Holt Ch. J. The only | 


Intent of ſuch Depoſitions was to perpetuate 
Teſtimony in Caſe the Witneſſes died, and 


they cannot be read in any Cale between o- 


ther Parties till after the Death of the Wit- 


neſs, who is to appear and give his Evidence 


viva 


Depoſitions after Anſwer between the ſame 


D 
el 
h 
2 


— — 


ſaid was the Opinion of Hale. But 


' 


Ch. 15. Of Evidence in Accompt. 36r 
viva voce, ſo long as he lives; much lefs can 

they be read in this Caſe where the Witneſs 
himſelf is Party. To which Trevor Ch. J. 

agreed, Tilleys Caſe, Sallkeld 286. | 


Of Evidence in Accompt. 


Accompt pleaded before two; Accompt be- Accompt. 
fore one is good Evidence, Hob. 55. becauſe 
the Accompt is the Subſtance. 

In Debt for * of an Accompt up- Accompt. 


good Evidence, 2 H. 6. 26. 


Upon ne unque ſon Receiver, Cc the Defen- 
dant cannot ſay that he paid the Money ac- 


cording to Directions, &c. 


Againſt S. as Receiver of two 3ol. and 


as Bailiff for receiving his Rents for ſeveral 


Years, not ſaying any certain Sum of 
Rents : Per Earl Serjeant, The proper way is Action on 


to find Computet, as to what is Certain the Caſe. 


in the Declaration and ſo proved, as the 
Money was, but not to the Rents, and fo he 
per More- 
ton Juſtice, the Verdict ſhall be general, and 
it may be both Ways, Saye's Cale, Nerf. Lens 
Aſſizes 1667, 
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ficeth that they were ſpoken in the Preſence 
of others only, Winckfield and Coot, Lent Aſſizes 


Of Evidence in ATions on the Caſe. Ch. 15. 


of Evidence in Ac ions on the Caſe. 


Quare defendens Crimen feloniæ ei impoſuit, &c. 
The Plaintiff cannot give in Evidence Words 
only, but Acts, as arreſting, charging or con- 
venting him before Juſtice of Peace for Fe- 
lony, Saunders verſus Edwards, Mich. 14 Car. 2. 
7 7 

If any Action ariſes on Requeſt, as in Tro. 
ver or ſpecial Promiſe, the Statute of Limi- 


tation goes only to the Requeſt., Fuy's Caſe, 


Mich. 1562, C. B. 1 Cro. 139. = 
Declaration for Words ſpoken in the Pre. 
ſence of A. B. and others, in Evidence it ſuf. 


Norfolk, 1662. per Hale Ch. Baron. 


In Indebitatus for carrying of Herrings ; the 


Evidence was, he was a Porter at Yarmouth, 


and when Herring-Ships came Home, he 


went (of his own Head) and carried up to 


the Defendant's Houſe, with other Porters, 


fo many Herrings; and good by Twiſden, 


Pew. 
Keble 2 Part, 
342. 


Judge of Aſſize, Norf. Summer 1662. Fermin 
verſus Lucas. = : 
In Action for hindring to fit in a Pew, 
claimed by Preſcription, repaired, &c. ought 
to be given in Evidence; and one may pre- 
ſcribe to fit in the uppermcſt Seat in a Pew, 
Buck/ton and Bateman, Mich, 14 Car. 2. B. R. 
In Action for executing an illegal War- 
rant, c It is good Evidence to prove the Ju- 


ſtice of Peace acted as ſuch, without ſhewing 


his Commiſſion; ſo on the Statute of Hue 


and Cry, Conftable's Cale. Norf. Lent Aſſixes, per 


H.le Chief Baron. 


Action 


A, 


—_— 
Pr 
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Ch. 15. Of Evidence in Actions on the Caſe. 


Action for ſtopping up Lights, &c. One 
had a Piece of Ground and builds an Houſe 


363 


on Part, and leaſes it, then he ſells the other 


Part of the Ground to one who builds on it, 
and ſtops up the Lights of the firſt Houſe, 
the Leſſee has a good Action. But if two 
own two Picces of Ground, and one builds, 
the other may alſo build and ſtop up his 
Lights, Palmer verſus Heſher, Mich. 15 Car. 2. 
B. R. „„ | | 
If a Maſter always gives his Servant Money 
to buy his Markets with, it is good Evidence 
to diſcharge the Maſter in an Action brought 
againſt him for Goods taken up on Truſt, by 
that Servant. Per Glyn Chief Juſtice, Mich. 
1658. at Guildball, Sir Tho. Rouſe's Caſe. 

The Maſter declared, That the Defendant 
dug a Pit, and as he was driving his Horſe, 
he fell in the Pit, ec. To prove the Servant 
drove the Horſe doth not maintain the Decla- 
ration, Style 335. 85 
A Watercourſe runs through my Grounds 
to the Grounds of F. S. where is a Pit that 
Time out of Mind uſed to be filled with that 
Water, I may ſtop the Water in my Ground, 
and uſe it as I will, fo I do not turn the 
Courſe another Way, but when I have done 
with it, let it fall into its own Courſe. Per 
St. John Chief Juſtice, C. B. Suff. Summer A. 
get 1657. Smart and Tyſtead. 
Action for Words, You forſwore your ſelf 
in your Anſwer in Chancery. Defendant ju- 
itifies. Plaintiff replies, de injuria ſua propria 


Maſter . 


Maſter. 5 


abſque tali cauſa. Per Hale, Summer Aſſize, Suf- 


folk, It is a good Replication, and a ſmall 
Miſtake in an Anſwer ſhall not convict of 
Perjury, for the Counſel may miſtake or his 

Action 


Clerk. 
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Action for not ſcouring a Ditch, by which 
the Water overflowed his Land, Cc. and de. 
clare quod quidam Rivus ran there, &c. Upon 
Evidence it appeared only a Land-flood, and 
good by Name of Rivu, though it be dry 
reat Part of the Lear; and it was held the 
| pleading of the Courſe of this River to 
put a Place from whence it comes, and fo to 
the Plaintiff's Land, without mentioning 
mean Places by which it paſſes, which may by 


many, and mult be proved if laid, per Mbit- 


ſeld 1641. York. Clayton 96. 
Soldiers lying in an Inn fourteen Days, are 


_ Gueſts within the Cuſtom of England, Har-. 
| land s Caſe, per Whitfield 1647. 


The Plaintiff in Action of the Caſe inti- 
tles himſelf by Preſcription, to a Fold-courſe 


| for Sheep upon all the Lands in ſuch a Field 
on Michaelmas-day, and ſo to Lady-day, the 


Lands being unſown, and for that the De- 


fendant put on Sheep, &c. before Michaelmas- 


day and after, and thereby fed the Grounds, 
cc. the Plaintiff could not take ſo good Feed, 


_ aFio inde. 


1. The Owner may put on Sheep, and feed 


| his own Grounds before Michaelmas, unleſs a 


Cuſtom be to the contrary, which ought to 


be laid in the Declaration. Contra of a Stran- | 


2. It appearing that Part of the Lands, &. 


had been the Lands of the Plaintiff, who was 


Lord of the Manor, and preſcribed as ſuch, 
and there being no Exception of thoſe Lands 
in the Preſcription, the Plaintiff was nonſuit ; 
for as to thoſe Lands the Preſcription is gone 
by Unity of Poſſeſſion. Per Hale Chief Baron, 


Norfolk, Summer Aſſizes, 1661. Brantbwait ver- 
ſus Hunt | 


In | 
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In Action upon the Caſe for retaining of f . 
his Servant per quod ſervitium amiſit, the Plain- Ser vant. 
tiff ought to prove that the Defendant had 
Conuſance, that he was his Servant. 
In an Action on the Caſe, when the Re. Requeſt ana- 
queſt is laid at one Time in the Declaration, tber Day. 
a Requeſt at another Time may be given in 
Evidence, Sid. Rep. 268. 
ln an Action on the Caſe for the Profits of Where Ad- 
Maſter of the King's Wardrobe, it was inſiſted vantage is 
for the Defendant, That the Plaintiff*s Patent ten of a 
having recited a former Grant, he muſt prove —_— L 
that Grant to have been ſurrendred : To meg that is 
which it was anſwered, That if they took recited. 
Advantage of the Recital, they muſt admit 
all that was recited, as well the Surrender as : 
the Grant. And of that Opinion was the And in an 
Court. And it was ſaid, That in an Action Action of the 
of this Nature, it is not neceſſary to ſhew eve- 2 the 
ry particular Sum received by the Defendant ; og. Ho 
but it is a good Evidence for the Damage cient to ſhew 
to ſhew the Profit of the Office Communibus the Profics 
_ axnis, Earl of Mountague verſus Lord Preſfon, iet 
2 Ventr. 170. bs 285 e 
In an Action on the Caſe for Money had Where a 
and received to the Plaintiff's Uſe, it ap- Plaintiff goes 
peared upon Evidence, That Layfield and the Pen the 
other Defendants were Bankers and Partners, _— _ 
and that the Plaintiff had given Layfeld 20 . _— 
for which he received a Ticket in the double of one is E. 
 Exchange-Lottery, and Layfield undertook to vidence a= 
pay what Benefit ſhould happen thereupon. 8#in{t the o- 
That the Ticket came up a 40 J. Benefit, and — 
for that Money the Action was brought. Diſchim.. 
And it was objected for the Defendane, That 
the Action was brought againſt Layfield and 
his Partners; and ir did not appear that any 
had undertaken to be Truſtees in the Lottery 
— 0 * 


of Goods. 
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but Layficid, and therefore he only ought to 
be charged, and not his Partners. To which 

Holt Ch. J. anſwered, That it appeared they 

were Partners in their Trade, and Goldſmiths, 

and the Advencurers put their Money in upon 

the Credit of the ſeveral Goldſmiths that had 
undertaken to pay the Benefits; and it ſhould 

be preſumed the Act of Layficld was the Act 

of the other, and ſhould bind him unleſs he 

could ſhow a Diſclaimer, and a Refuſal to be 
concerned in it; and accordingly the Plain- 

tiff had a Verdict tor forty Pounds. — ver. 

ſus Layfidld &a. Salkeld, 291. 
Maſter of a An Actionon the Caſe upon the Cuſtom of 
Stage-Coach the Realm, was brought againſt the Defen- 
—— dant being Maſter of a Stage-Coach, and 
Goods loft by the Plaintiff fer forth that he took Place in the 
the Driver, Coach for ſuch a Town, and that in the Jour- 
unleſs the ney the Detendants by their Negligence loſt |, 
_— rakes a Trunk of the Plaintiff's : Upon Not guilty 
Ado marks pleaded, upon the Evidence it appeared, 

86 That this Trunk was delivered to the Perſon 


that drove the Coach, and he promiſed to 
take Care of it, and that the Trunk was loſt 
out of the Coachman's Poſſeſſion; and if the 
Maſter was chargeable with this Action, was 
the Queſtion. Holt Ch. J. was of Opinion, 
That this Action did not lie againſt the Ma. 
ſter, and that a Stage-Coachman was not 
within the Cuſtom as a Carrier is, unleſs ſuch 
as take a diſtinct Price for carry ing Goods as 


well as Perſons, as Waggons with Coaches; 


and tho Money be given to the Driver, yet 
that is a Gratuity and cannot bring the Ma- 


ſter within the Cuſtom : For the Maſter is not 


chargeable with the Acts of his Servant, but 
when he acts in Execution of the Authority 
given by his Maſter ; and then the Act of the 

| Servant 
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Servant is the Act of the Maſter ; and the 
Plaintiff was nonſuited, Middleton verſus Fu- 
ler, Salkeld 282. 


O Evidence in Aſſumpſit. 


Upon an Aſumpſit to the Husband, an A, 
ſumpſit to the Wite and his Agreement is good 
Evidence, 27 H. 8. 29. Upon Non Aſſumpſit to 
a ſpecial Promiſe, Payment is no Evidence by 
three Judges. 
| Upon Non Aſſumpſit, in a general Indebitatus e Bitaru- 
Aſſumpſit, the Defendant may give in Evi- 4ſumpſe. 
dence, Payment at any Time, before the 
Action brought, but upon a ſpecial Promiſe 
to pay Money, Cc. it is otherwiſe, Cauſa pa- 
tet; for in the firſt Caſe, if there be no Debt 


Aſumpſit. 


the Law will infer no Promiſe. 
In Indebitatus, Covenant to pay is no Evi- 
deence, 2 Cro. 505. Nor Money due for Rent 
; by Specialty, or on Record, Hob. 284. Hurt. 
| F. 4 * 5 | | | 3 
n But an Account ſtated for Rent and other 
Things, is good Evidence. 
| Indebitatus Aſſumpſit againſt Baron for Neceſ- Baron and 
ſaries for his Wife, they muſt be according to Feme. 
his Eſtate, as well as Degree, Siderfin 128. If 
ſhe doth not cohabit with him the Action doth 
not lie. If the Goods bought by the Wife or 
| Servant come to the Uſe of the Husband, al- 
though this be no binding Evidence, yet this 
| preſumptive Evidence ſhall charge him. 
He may forbid one or two, Cc. to let her 
have Goods, but a general forbidding alſo is 
void, Keble, 2 Part, 554. | 
Per Hale Chief Juſtice, deins Age may be tafaacy. 
| given in Evidence on Nen Aſſumpſit, in an In- 
1 | | Jtarus 


Of Evidence in Aſſumpſit. Ch. 15. 
debitatus Aſſumpſit, Keble's, 2 Part, 85 r. Painter 
and Bowman's Caſe. 

In Indebitat. not for Money, & Delivery of 
Corn or other Matter in Satisfaction, is | 
Evidence. Contra in a ſpecial Action of the 
Caſe on Aſſumpſit. Vide Keble, 3 Part, 18. 

Indebitatus lies for Money won at Dice, 
Wiche's Caſe, Hill. 14, 15 Car. 2. B. R. 

If a Promiſe be made to pay at a Day certain, 
and the Day is paſt, the Plaintiff may declare 
to pay on Requeſt: So if he declare on Pay. 
ment at a Day certain, and give in Evidence | 
a Promiſe on Requeſt, i. e. when it is created 
on Account which gives the Duty, for there 
the Time is ex abundant ; but where the A. 
ction is founded on the Contract, otherwile, 
for there the Evidence muſt purſue the Con- 
tract, Hill. 1650. B. R. Child's Caſe. 

Promiſe to reſtore a Horſe hired for a Jour. 
ney, if the Horſe dies in the Journey without 
the Rider's Default, his Promiſe binds not, 
Liſtes Caſe, cited in Matravers Caſe, Tin. 
1651. B. K. VVV 85 5 
One brings an Aſumpſit for 20 l. and gives 
in Evidence a hy yr if two would ſurrender 
to pay them 20 l. apiece, good, Mich. 1655. | 
B. R. Thomas and Ger. , | 
 Indebit. for gol. brought by Edgar againſt 
_ Chetham Clerk. The Evidence was T. was | 

indebted to Edgar in 50 l. Chetham deſires | 
Edgar to let him take the 50 1 of T and he 
would give Edgar a Bill of Exchange to re- 
ceive ſo much at London: Accordingly T. 
promiſes to pay Cbetbam the Money, which 
romiſe he accepted, and gave a Bill of Ex- 
change to Edger; after T. became inſolvent, 
then Chetham prohibits the Payment of his 
Bill, whereupon this Action is W 


Ch. 15. Of Evidence in Aſſumpſit. 
IWadh. Wyndham Juſtice Aſſize, Norfolk, Summer, 
1663. The Action lies, for Chetham having 
accepted the Promiſe of 7. and given a Bill, 
Cc. is now become a Debtor to Edgar, until his 
Bill be paid, though he never receives the Mo- 
ney of Thompſon. | 
In Indebit. it is good Evidence againſt the 
Father, that Phyſick was delivered to his 
Daughter at his Requeſt, Stone bouſe verſus 
Bod vil, Hill. 14 Cor. 2. B. R. 5 

One promiſes a Bailiff, That if he would 
let one arreſted be in his Houſe that Night, 


he would deliver him in the Morning; it's a 


Promiſe, and the Baitiff or the Plain- 
tiff may bring the Action, Benſon verſ. French, 
| Paſch. 15 Car. 2. B. R. 


I=debitat. The Caſe was, the Plaintiff ſold 


ſixty Comb of Rye to the Defendant at four- 
reen Shilling per Comb, to be delivered be- 


fore Michaelmas ; the Plaintiff delivered fifty 
Comb before the Time, and bruught this 
Action for the Money for it, and good, 
though it was agreed, the Money to be paid 

on the Delivery of the laſt Rye. Per Hale. 


Chief Baron. 


1, Though the Agreement is intire, yet 


the ſeveral Deliveries make ſeveral Contracts. 
2. Though the Payment was to be on the 
laſt Delivery, yet a Time being ſet for Deli- 
very, it's intended to be paid when the Deli- 
very ſhould have been. 


J. The Time being paſt, it's now a Duty, 


and ſo Indebitatus lies. 
4- The Defendant hath his Remedy for de- 


livering the Reſidue. Barker verſus Sutton, 


Lent Aſſize Norf. 1662. 


Bb The 
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Account. 


ed, a Releaſe cannot be given in 


OF Evidence in Aſſumpſit. Ch. I5. 

The Court would not admit Evidence of 
Account current to maintain Indebitatus, be- 
cauſe twould involve the Court in a tedious 
Examination ; but if the Account had been 
ſtated, then Indebit. upon the Account is uſual, 
Reb. 2 Part, 781. | 

Indebitatus Aſſumpſit pro opere, or pro diverſ 


merci moniis, or pro ſervitio, or labore, is good, 


and the Particulars may be given in Evidence: 


Otherwile of an Ixdebitatus generally, or pro 


 multis beneficits, Q c. Keble. 3 Part, 781. Keble 


2 Part, 552. 3 
Iudebitatus lies for a Portion after the Join 
ture ſettled; ſo for a thouſand Pounds, on 


promiſe for ſo much for every Horſhoe-Nail, 
but the jury may mitigate Damages, ib. 


A Promile to marry B within three Months, 
within a Fortnight after they meet, and the 
Party promiſes again to marry her within 
three Weeks, this laſt Promiſe is no Diſcharge 
of the former, being all within the Time of 


three Months; but had the laſt Promiſe been 


eo marry her within ſome other Time after 


the three Months, ic had diſcharged the for- 
mer, Hite verſus Chaplin, Paſch. 1658. B. R. 


Indebitatus by one, Defendant gives Evidence 
that another was Partner with the Plaintiff at 
the Delivery of the Wares ; Plaintiff nonſuit, 
Franklin verſus Walker, Norf. Lent Aſſize 1 667. 
Per Moreton contr. in Trefpals, for there Joint- 
tenancy mult be pleaded. 

In Aſſumpſit in Fact, and non 4 plead- 

vidence, 


unleſs only to mitigate Damages; but it may 
upon an Aſumpſt in Law, to maintain on A 
{umpſit, 1 5 


Inde bitati 
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Indebitatns for 9 l. Defendant pleaded non 
Aſempſit infra ſex annos, Iſſue inde, the Plaintiff 
proved a Debt of 9 J. due ten Years before, 
and an Acknowledgment of the Debt within 


ſix Years, and an Offer to pay 5. for the 


_ whole. 

Per Hale, The Plaintiff Nonſuic ; for the 
Acknowledgment of the Debt is no more than 
is done by the Plea, but there muſt be a new 
Promiſe of the Debe within ſix Years, to 
make the Action hold, and here the Promiſe 


or offer to pay 5 l. gives no Action for the 31. 


Baſs verſus Smith, Suffolk, Summer Aſſize, 1668. 


If a ſpecial Promiſe to pay 20 l. if the Nen 


Plaintiff would pay 10 l. Cr. Upon an Aver- 
ment that he — the 101. upon won A, 
ſumyſit, the 

_ dence that the Plaintiff did not pay the 10 J. 
neither is the Plaintiff bound to prove it, for 
the Iſſue is upon the 4ſmmp/it, and not upon 
the Payment of the 101 which might have 
been traverſed. And although it was ſaid, 
That in all Actions there is a general Iſſue to 
de taken, which ſhall put all the Declaration 
in Iſſue, and that muſt in this be non Aſumpſir, 
or nothing, yet by the Advice of all the Ju- 
ſtices of Serjeants- Inn in Fleerfreet, it was ruled 


as aboveſaid, Mich. 16 Car. B. R. between Hel- 


dich and Brodrig. I have been the more par- 
ticular in this, becauſe I have known Plaintiffs 
nonſuited in ſuch Cafes at the Aſſize for want 
of proving the Averment: Although I muſt 
confeſs I never agreed with the Judge herein 


that did it. For it is a Miſtake to ſay, the 
Plaintiff muſt in all Cafes prove his whole De- 


claration ; if he proves the Matter in Iflue, 
228 not to be nonſuited, Roll. tit. Trial. 
| | 1. 5 a : 


BD b 2  Afat- 


dant ſhall not give in Evi- 
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Indeb. Affump. Matters that lie in Account, are not to be 
Account. given in Evidence on an Indebitatus Aſſumpſit, 

per North Chief Juſtice, Modern Rep. 270. 
Payment. In an Action of Aſſumpſit, grounded upon a 
Promiſe in Law, Payment may be given in 
Evidence, but not where the Action is grounded 

upon an expreſs Promiſe. 

Promiſe. Upon an Afſumpſit, the Plaintiff declares 
upon two Contiderations, and a te Pro- 
miſe : If the Jury find but one, or a condi- 
tional Promiſe, this doth not maintain the 
Iſſue for the Plaintiff, Leon 173. Muſfed and 


—_— Caſe. 
In Indebitetss In Afſumpſit for 2 and likewiſe for 
Affenpſie, In- Money laid out to the Ule of the Defendant's 
fancy may be Wife dum ſola; on non Aue 


may b pleaded, at 
den n Eur the Trial the Defendant offered to give in 
Arr. Evidence, the Infancy of the Feme at the 
2 Time of the Promiſe, which the Chief Juſtice 
doubting of, it was referred by Conſent, to 
| him as a Cafe, who conſulted with the reſt of 
the Judges; and they all agreed, That upon 
the general Hue, ſuch Evidence hath been of 
late admitted, Darby verſus Boucher, Salkeld 
8 
b A parol Promiſe was made to pay a Sum of 
hong Money upon the Return of ſuch a Ship, which 
performed Ship happened not to return within two Years 
on a Contin- Time after the Promiſe made: It was reſolved 


|  geney, ixnotþy, all the Judges, That this was a good Pro- 
— miſe, and not within that Clauſe of the Sta- 


Frauds, tute of Frauds, which fays, That no Aion 

which makes ſhall be _ upon an Agreement, that is not to 

a Promile he performed within one Tear, wnleſs it be in Wri 

mw, is ting, for that there was a Poſſibility of the 

formed with. Stiips returning within the Year : And that 

in a Tear. Clauſe extends only to ſuch Promiſes, where 
by expreſs Agreement the Thing is not to be 


* 
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performed within a Year, Anonymus, Salkeid, 
280. 

In A: upon 2 Note for 10 l. 15 5s. gi- Record of a 
ven by —— to the Plaintiff, and foreign At- 
Non Aſſumpſit pleaded ; upon Trial the Plain- —— 1 
ff produced and proved the Note. The De. Bigcharge che 

fendant in Diſcharge of himſelf, produced Defendant in 
the Record of a Foreign Attachment, where- . 
in the ſaid Debt was diſcharged by the City upon a Note. 
Proceſs, for the Satisfaction of a Debt de- 
manded there of the Plaintiff, and was there 
condemned: And it was ruled by Trevor Ch.]. 
That this was a good Diſcharge, but that if 
the Plainciff in this Action, could have ſhewed 
the Original, wherein he declared to be pre- 
cedent to that Attachment, ſo that it had ap- 
_ peared, that this Court was poſſeſſed of an 

Action for the Demand of this Debt before 
it was attached, then ſhould the Plaintiff have 
recovered his Debe notwithſtanding ſuch Evi- 
dence; but the Declaration in the Record 
| here was betwixt the Time of the Attach- 

ment and of the Condemnation, Savage's 
on, _. _ a 

n it Evidence was given, That the Where upon 

Debe ws bed by the Cuſtom of Londen — Srpfit 
before the Action brought, and Condemna- — 44 yl 
tion had before the Plea pleaded. And it reignActich. 

was urged, That this ſhould relate to defeat ment may be 
the Action. But per Cur. it was ruled, That „ Evi- 
an Attachment and Condemnarion be before and 
the Writ purchaſed, ic may be given in Evi- nnd b. 
dence on the general Iſſue, becauſe that is an pleaded. 
Alteration of the Property before the Action : 
brought; but if the 4 only be be- 
fore the Writ purchaſed, it ought to be plead- 
ed in Abatement of the Writ; and if the 
Condemnation be * Ad ion — 
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ced, and the Plea pleaded, then it may be 
pleaded in Bar, but ſhall not be given in Evi- 
dence on Nox Aſſumpfit, for that the Property 
is not altered until Condemnation, and the 
Plaintiff had a Verdict, Byook verſus Smith, 

| Salkeld 280. 5 bios 
Winner all The Lord Chandois loſt Money at Play to 
not recaver Huſſey, and gave him a Bill for it on Jacob, 

01 > Bill for who accepted it, and afrerwards refuſed to 

2 L. pay; and now an Amp was broughe 

gainſt an Ac- againſt Jacob, and he pleaded 16 Car. 2. cap. 7. 


ceptor, o. to which it was demurred: And firſt, It was 


therwiſe of objected, That this amounted to the general 


au Indorſce. 


of the Plea confeſſes the Cauſe of Action, 
Where Mat- but avoids it, the Defendant may ple 
tet amount- ſpecially, though he might: have given it in 
0 * Evidence: Otherwife where the Matter of the 
iu, may de Plea does not avoid but deny, 3 Cro. 871. 
plesded ps. Second Objection, this is out of the Statute, 
Cially. becauſe the Nature of the Duty is altered, 
and a new Contract created by the Accep- 
tance, which is the ground of this Action. 
Sed nen allocatur: For though this is a kind of 
new Contract, yet all is founded on the ille- 
gal and rortions Winning, and only ſecures 


the Payment of that Money, and therefore it 


5s within the Statute, the Plaintiff being privy 


ro the tirft Wrong: But if Huſſey the Plaintiff 


had aſſigned this to a Stranger, bona fide, up- 
on good Conſideration, he had not been 
within the Statute; for he was not privy to 


the Fact, but an honeſt Creditor, Huſſey ver- 


ſus Jacob, Slkeld 344. 


Where the Qerrto Facohi ſecundi, An Aſſumpſit was brought 
Contract againſt four, who pleaded Non Aſumfſer. infra 
ſix Annos, and the Verdict was, that one of 


is entire, 
what Proof 


_— them did affume fro fix Annes, and the other 


7; 


Iftue : Sed Curia contra : For where the Matter 


222 e ©. 
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non . And it was moved that no Judg- 
ment could be given againſt the Defendant, 
upon whom the Verdict was found; for this is 
an Indebitatus Aſſumpſit for Goods fold ; and tis 
an entire Contract, and they muſt all be found 
to promiſe, or elſe tis againſt the Plaintiff, 
2 Ventr. 151. 
Torts are in their Nature ſeveral; ſo one De- Torts may be 
fendant may be found guilty, and the other found ſeve- 
not guilty, but tis not ſo in Actions grounded rally. 
upon Contract, 2 Ventris 151. 


Of Evidence in Debt. 


Upon non eff Factum, tis no Evidence to u ip fab. 
 ſhew the Bond that was made upon an uſu- 
rious Contract, or that the Sherift's Name is 
miſtaken, c. in a Bail-Bond; or that the 
Bond is joint or ſcveral, or delivered at ano- 
ther Place; or that it is void by Statute, but 
> be pleaded in Abatement, 1 Inf. 283. 


—_— . 
Bur to prove that the Seal was broken off, 
and put on again; or to prove a Raſure 
of the Deed, delivered as an Eſcrow, Oc. 
this is good Evidence, Li. 5. 119. 11. 27. if 
'ewere done before the Action brought; but 
if the Seal was broke off, &c. by chance, af- 
ter Hue joined, the Jury may find it ſpecially. 
In Debt upon an Eſcape, if the Defen- gfcope. 
dant plead nul Eſcape, he cannot give in Evi- 
dence no Arreſt, Þ 
Debt on a Bond to perform Covenants, 
to deliver Poſſeſſion at the Term's End to the 
Leſſor, or his Aſſigns; Breach was aſſigned 
in not Delivery to two Purchaſors, Demand 
being made by both, and Iſſue joined thereon; 
in Evidence, Demand by one is good, 2 Cre. 
475. Bb 4 In 
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In Debt upon a Contract, that the Con- 
tract was conditional upon Account, that 
there was no ſach Account, ne le pas upon 
nil debet, in Debt for Rent. 

In Debt upon the Statute of 21 H. 8. of 


Farms, upon the general Iſſue on babuit, 


he may give in Evidence the taking for the 
Proviſion of his Houſe, according to the Pro. 
viſo of that Statute, 27 H. 8. 21. 

Debt on Bond to perform an Award, its 


to the Party himſelf, per Hale, Norfolk, Sum- 
mer Aſſizes, 1665. Trice and Prat. 
At the ſame Aſſizes, per Moreton Juſtice, 


Delivery to the Party's Son is good Evidence, 


Violet and Cook. 
Debt againſt an Heic, &c. riens per de- 


ſcent, &c. a Feoffment given in Evidenee 


made before the Action, that it was fraudu- 
lent may be given in Evidence, though not 
pleaded, 5 Rep. Co. Gooche's Cale, 60. Hob. 72. 
Vide Fitz. tit. Garrangy 88. 


Debt againſt Executor, who pleaded ne un- 


ques, Cc. Plaintiff replied, That he admini- 


ſtred as Executor, and gave in Evidence Ad- 


miniſtration granted to him by which he ad- 


miniſtred, good, Dyer 305. But a Gift of the 


Goods the Defendant may give in Evidence. 


in Evidence a Bond ſatisfied, where the Exe- 
eutor and Teſtator were Obligors, per Coven- 
r, 33 Eliz. Perkins verſ. Perkins. 


In Debe fo 


to 


d the Award be delivered to the Parties; in 
: — Delivery proved to the Wife, is 
_ ſufficient for the Jury to preſume the Delivery 


In Debt againſt Executors, and Plene admi- 
niſtravit pleaded, the Defendant cannot give 


PY dc 88 e r G wm .q> i Ai©OHFS 


: r Tithes, Modus to a Vicar is 
good againſt the Parſon, and fo is a Modus 


— 


r en OO of 
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to a Pariſh Clerk, per Moreton Juſtice, Lent, 
Cambridge, 1667. Barber verſus Cofter. 

In Debt againſt Executor de ſon torr, who 
pleads Ne unques, Cc. It is ſufficient to 
charge him, by proving he hath adminiſtred 
of never fo little Value, Clayton 6. 

Againſt Executor de ſon tort, who pleaded 
fully adminiſtred, the Evidence was, the In- 
teſtate made a Bill of Sale ef his Goods to 
the Defendant ; who was bound with him ia 
a Bond as Surety, for his Counter-ſecurity, 
but the Goods remained in the Inteſtate's Poſ- 
ſeſſion during his Life, for ſome few Hours; 
ruled a fraudulent Deed by Barkly Juſtice, at 
York, 11 Car. Legard and Binley, Clayton 39. 

Rare. 

Debt againſt Adminiſtrator, who pleaded if the De- 
Plene, &c. and gave in Evidence Judgments, fendane 
and good wichout pleading, per Henden, 1638. Pleads las, 
York, Clayton 65. Quære, for if Judgments be Jus p” = 
kept on Foot by Fraud, and given in Evi- — | 
dence, how can a Creditor who ſues for a juſt Pl. intiff muſt 
Debt, be prepared to detect this Fraud? prove Aſſets 


And Note, In Scire facias againſt an Execu- *bove the 


tor on Judgment per Teſtator, the Defendant Sum of hoſe 

pleaded fully adminiſtred generally, and the —_— by 

Plaintiff demurred ſpecially, and Sir William Judge y- 

Jones Sollicicor-General moved to amend the b, 33Cor.2. 

| Plea ; and Hale Chief Juſtice thought he 
ought to plead ſpecially, how fully admini- 

ſtred, Bradford vetſ. Hutchinſon, H. 25. 25Car. 2. 


| Debe for Rent on a Leaſe ; the Evidence 
to prove the Leaſe was, That the Plaintiff 


| leaſed a Houſe to the Defendant at a Rent, 


but no Time mentioned, and ic was agreed 


| at the ſame Time, that the Leſſee was not to 


leave it without half a Year's Warning, per 


Hake, 


\ 
\ 


Of Evidence in Debt. Ch. 1 5. 
Hale, Nerf. Summer Aſfze, 1668. It's a Leaſe 
at Will, and the leaving on half a Year's 
Warning. is but a collateral Agreement, and 
no Part of the Demiſe. 
In Debt for Rent upon a Leaſe, and Nil 4. 
bet pleaded, ne wunques ſeifie de terre is good 
Evidence, otherwiſe upon the Plea of rien, 
arrere, Or levy per Diffreſs. 
Eviction or Expulſion may be given in Eri. 
dence u 
Rent. 


Debt for 
Rent. 


Debt for 
| Rene.) Leffor vient avoit in the Land at the Time of 
the Demiſe, may be given in Evidence. 
So upon 


the whole Rent is ſuſpended ; but if a Seran- 


ger evict the Leſſee of Part of the Land, the 
Rent muſt be apportioned. ä 
In Eſcape of a Priſoner, and the Iſſue is, 

if the Gaoler immediately after the Eſcape 


made freſh Suit, if the Priſoner hath eſcaped 


a Day and Night before the Gaoler knew it, 


and then he makes freſh Suit, it is ſuſſiciem 


to prove the Effect of the Iſſue, for conve- | 


nient Purſuit is immediate freſh Suit in Law. 
Freſh Surt. 
Efcape. 
The Writ, 


muſt the Perſon that e 
Cuſtody ſince the Commrtitur, which Comma 


the Warrant, fu either in the Marſhal's Book, or on Re- 
cord is not ſufficient, without a Proof of | 
be proved in being in actual Cuſtody ſince, Keb. 1 Vol. 77. 

an Eſcape. 775. See Keble's 2 Part, 384. What may be given | 


Arreſt and 
Eſcape are to 


in Evidence upon an Information of negligent 


Eſcape, againft the Marſhal of the King; 
Bench, as a Recovery in the Original Action, 
and the Plaintiff allowed a Witneſs, becauſe | þ 


he neither gains noc loſes. 


pon Nil debet in an Action of Debe for 
In Debt for Rent upon New dixifit, that the 


Nil debet an Eviction may be given 
in Evidence. If the Leſſor enter into Pact, 


In Eſcape againft rhe Marſhal, the Plaintiff 
in actuat | 


BM» I 8 


ys 


— 


© 
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r 


3 


and that it was read to him in another Form, 
5 E. 4. 18. but it is the beſt way to plead it, 
for the Underftanding of the Jury, 39 H 6.9. 


| S$ro. Watver 2. 


| the Iſſue being joined, if the Rent was paid 
or not, the Defendant gave in Evidence for 
Part of the Rent, that the Plaintiff was by 


a” we =. ©) 


o upon Rien, per diſcent, by an Heir in Rien: per aiſ- 
Debt upon an Obligation, that the Defen- *. 
dant aliened the Aﬀers by Fraud and Covin, 


| and ſo void by the Statute of 13 El. may be 


given in Evidence, becauſe theſe are the ge- 


| neral Iſſues. 


In Debt againſt the Heir who pleads Niers kiss por if. 


| per diſcent, Proof that the Father was ſeized, cem. 


and chat the Heir did enter after his Death, is 


| well enough, for it ſhall be preſumed Fee- 
| ſimple till the contrary be ſhewn. 


In Debt for Tithes, if the Plaintiff de- Tithes, 


| clares that he is Proprietor of a Farm, it's ſuf- Crewh verſus 
| ficient, and may give his Title in Evidence. 


Thorne, Mich. 
Entry and Suſpenſion may be given in Evi- ** © * 

dence upon Nil debet pleaded, Modern Rep. 35. Nil deber. 

ger Twiſden, Brown's Caſe, 118. e 
Freſh Suit may be given in Evidence, in an Eſcape. 

Action of Debt for an Eſcape on Nil dabes 

pleaded, per Hale and Wild contra Twiſdenx. 


Hale ſaid, he always allowed it, and fo faid 


Wild Juſtice, Modern Rep. 116. Meſdale's Cafe. 
Upon a Trial at Bar it was agreed, That Eſcope 


in Debt upon an Eſcape, and Nil deber plead- 


ed, Repriſal upon freſh Suit may be given in 
Eridence by the Defendant in Excuſe of the 


| Upon this Iſſue the Defendant may give in Non eff foffum 


Evidence, that he is a Lay-man not lettered, 


In Debt for Rent upon a Leaſe for Years, Debt for 


| Covenant to repair the. Houſe, and did it 
| not, 
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not, and thereupon he expended the Rent in re. 
pairing the Houſe, and the Queſtion was, if this 
Evidence will maintain the Iſſue ? Gaudy con- 
ceived ic did, for the Law giveth this Liberty 
to this Leſſee to expend the Rent in Repara. 
tions, and recoup the Rent, J. 12 Hf. 8. 1. Fitz. 
tit. Zar. 242. 14 H. 4. 27. Fenner, It is no E. 
vidence, for if the Leſſor will not repair it, 
the Leſſee may have his Covenant againſt him. 


Clench ſeemed he might well expend the 


Rent in Reparations, but he ought to have 
pleaded it, and cannot give it in Evidence 
upon the general Iſſue, and thereupon they 
moved the Jury to find the ſpecial Matter. 


Defendant had Liberty to expend the Rent 
in the Reparations (they being to be done at 
the Plaintiff s Coſt) but then that he ought 


to have pleaded this Matter, as it was done in 


(almoſt) the like Caſe, Fitz. tit. Bar. 242. Yet 


why might he not give it in Evidence upon 


the general Iſſue? For if the Law allows this 


to amount to a Payment of the Rent, then 
the Defendant owes nothing, which maintains 
Nil debet, and I think the other Book of 


14 H. 4. 27. rejects this Sort of ſpecial Plea, 


upon this Reaſon, that the Plea amounted to 
general Iſſue: but there indeed the Rent 
was pleaded to be laid out at the Plaintiff's 


Command, here only by Authority in Law. 
I ſhould be glad it any one would reconcile 
theſe ewo Books better. I know there is ano- 


ther Reaſon in the Book (and affigned by | 
Rolle's in his Abridgment of the Cafe) why 


the Plea was rejected, viz. That the Duty 
was acknowledged by the Plea, and therefore 
the Matter of the Plea not good, without 


So that it ſeemed to the Juſtices, That the 


' 


| ſhewing a Deed of it; bug I ſhould how 
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been better pleaſed with him. if he had aſ- 
ſigned the other Reaſon, viz. That it amount- 


ed to the general Iſſue. Which made Cheyne 


that he durſt not join in Demurrer. For tis 
not pretended in either Caſe, that the Deed 
ordered the Rent to be laid out in the Re- 


irs. 

And in that Caſe in F. where there was no 
expreſs Order of the Plaintiff ; ic may be the 
Judges allowed the ſpecial Matrer to be plead- 
ed, becauſe the Jury ſhould not be entruſted 


with the Law upon the general Iſſue, which 


may be ſaid for the ſpecial pleading this Mat- 
ter in our Caſe, although it may amount to 
the general Iſſue. _ 

But as to the Reſidue, the Defendant ſhew- genarat;ons 
ed, he paid it to others, by the Plaintiff's Or- ride theCaſes 
der, which was held clearly good, for what of Re, 


is paid by the Leſſor's Appointment, is a Pay- . 5- 30. 


ment to himſelf, Cro. Eliz. 223. Taylor againſt 


Beal. Vide Roll. tit. Debt 605. 34 H. 6. 17. Bro. 
Debt 27. 3 „ 


In Debt for Servants Wages, wiz. 205. or a Debt for 
Robe yearly : The Defendant may plead Pay- Servants 
ment of the Robe, and ſhall not be put to the Weges. 
general Iſſue, where the Payment is of ano- 
ther Thing than Money; but of Money he 


muſt plead Ni debet, and give the Payment 


in Evidence. And the Defendant may plead 
that the Plaintiff departed out of his Service, 
and ſhall not be forced to the general Iſſue, 
9 E. 4. 36. Though ſurely that may be given 
in Evidence upon Nil debet, for the Plaintiff 


muſt prove he ſerved : So Indebitatus Aſſumpſit 


and non Aſſumpſit, upon the Promiſe in Law, an 
Extinguiſhment by taking a Bond (being a Extinguiſh- 
a Matter of a higher Nature) for the Debt, ment. 
may be given in Evidence. 3 | 
1 | 
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| Payment. 


erer; but Acceptance of a Bond ſhall not 
extinguiſh Rent, nor Arrearages of an Ac. 
count, before an Auditor of Record, becauſe 
' theſe are of a higher Nature than the Bond, 


Of Evidence in Det. Ch. 13 


And Note, if an Infant buy Goods, aud 


aſterwards give a Bond, and this Bond be a. 


voided by Infancy, yet it ſeems the Contrae 


hall not be revived. Sed dubitatar, Roll. tit. 


Ext: 


nguiſhment 604. For now this Bond 


which was voidable, is become void, and 2 


void Thing ſhall not have ſuch Effect: But a 
Perſonal Action once ſuſpended is gone for 


the Rent being real, and the other of Record. 


But the Bond extinguiſhes the Contract for 
| the Arreacages upon an inſimul c:mputaſſer, Sc. 


Acceptance of Rent due the laſt Day, and 


an Acquittance thereof, diſcharges all te 
Arrearages due before, Lib. 3. 65. Unity of 
Poſſeſſion in as high an Eſtate deſtroys the 


Preſcription, &c. 


In Debt upon a Bond, conditioned to pay = 
20 f. at the Houſe of the Defendant, the 
7th Day of May, upon Payment at the Time 


and Place. The Jury found the Payment be- 
fore the ſeventh Day, and prayed the Advice 
of the Court, if this was a Payment at the 
Day. The Court adjudged that the Pay- 
ment and Acceptance before the Day, was as 


well as if it had been paid at the Day, Savit's 


Reports 96. Bond againſt Richardſon. And ſo 


 fays Coke 1 laſtitute- 212. The Time and 


Place are but Circumſtances, and if the Ob- 


ligee or Feoffee receive the Money at ano- 


ther Place, or before the Day, it is ſufficient; 
or a leſſer Sum before the Day. But Aer 47. 
Upon Iſſue of Payment at the Day and Place, 


and Evidence of Payment a Month before, 


and Demurrer upon the Evidence, Dyer, 


Brows 


Ch. 15. Of Evidence in Debt. 


| Brown and Welſh, ſaid this Evidence doth not 
| maintain the Iſſue, becauſe before the Day 
of Payment there is no Duty, and the Day 
and Place are Parcel of the Iſſue, and the 
Act on one Day is not an Act done on another 
Day: As if an Executor pleads Payment at 
the Day, tis not good Evidence to ſhew that 

it was paid before the Day by the Teſtator, 

for this doth not prove the Iſſue, and yet 

there was not any Duty remaining at the 

Day, and therefore the Pleading ought to 

have been ſpecially according to the Truth. 

Vide devant 198. And 'tis not like the Caſe, 
where the Circumſtances of Time and Place 

are only for Neceſſity of Trial; but in Re- 

rd that Payment is the Subſtance, why is 

it not ſufficient to prove, as well as to find, 

the Effect and Subſtance of the Iſſue? And 

'tis not like the Caſe of collateral Conditions, 
where the Condition is not to pay Money, but 
to do ſome collateral Thing, as to deliver a 
Horſe, a Robe or Ring, Cc. or to pay Mo- 


ney to a Stranger; ſuch collateral di- 
tions are more ſtrictly to be obſerved, Vid. 
„ 3 . 


Rul'd per Holt Ch. J. That in Debt Plens Where 
edminiftravit admits the Debt, but otherwiſe ape we ay 
in an Action on the Caſe, or in an Indebitatus = _— 8 
B for there the Plaintiff muſt prove the Debt. 
the Debt; and in Proof of a Plene admi- 
niſtravit, if the Action be Debt on a Bond, 
and you offer Pay ment of the Bond, on 

Plene adminiſtravit, Proof muſt be, twas Where Seal. 
2 Debt by Bond, that *rwas ſeal'd and deli- ing and De. 
vered : But to Debt on ſimple Contr act, livery of che 
you need only prove Payment, becluſe — paid, 
if no Bond, tis a good Adminiſtration in paved 
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that Action, Saunderſon verſus Nicholle, Shower 

—_ 
In Debt for At Niſi prius at Hertford, it was adjudged 
Renc, 3 der Holt Ch, J. That in Debt ſor Rent — 


394 


of Limitz= Nil debet pleaded, the Statute of Limitations 


__ — _y be given an Evidence, Anonymus, Salkel] 
Levy by Di. In Debt for Rent, if the Defendant plead 
ſtreſs. & fe Levy by Diſtreſs & fic non debet, a Releaſe or 
non deber, Payment is good Evidence, for it proves there 


— 1 is no Debt, and that is the Iſſue, vide Cr. 


good Evi- Eliz. 140. which agrees : But if the Defen. 


| derce, other- dant plead Raſure, and fic non eſt Factum, no- 
vuwiſe of Ra· thing elſe is Evidence but Raſure,per Holt Ch.]. 
ſure. Galway verſus Suſach, Salkeld 284. 
A Reiesſe Per Holt Ch. J. in Debt the Defendant may 
may be plead a Releaſe, becauſe it admits the Con- 
| _p mn. tract, which is a Colour of Action, and yet 
en in Ee, he mighe give it in Evidence upon Nil debe, 
dence on do in Aſſumpſit, the Defendant may plead Pay- 
Niu deber, ment, becauſe it admits the Aſſumpfit, and yet 


he may give it in Evidence upon Non aſſumpſt, 


Hatton verſus Mors, Salkeld 394. 


| Dower. 


In Dower, the Iſſue was ne wes ſeiſie que 


Dower, and for the Plaintiff, a Feoffment in 
Fee was given in Evidence to the Husband, 


the Defendant would have given in Evidence, 


a Seiſin in Tail with a Diſcontinuance, and | 
then the Feoffment, &c. and fo a Remitter, 
but it ought to be pleaded ; per Cur. Dyer 41. 


Nor an Eſtate upon Condition. 


If an Heir mortgage for Years, and then 


aſſign Dower legally, i. e. a third Part of the 
whole, the Aſſigr ſhall bind the Mort- 


gagee; Cont. if the Aſſignment be illegal, 
a 


Ch. 15. Of Evidence in Dower. 


as of one whole Manor when there were three 
Manors ; that being not as the Law would 
have done it. And if a Diſſeiſor aflign a le- 
gal Dower, it's good: But it the Heir mort- 
gage in Fee, and then aſſign, Oc. legally, &c. 
chat is not good, becaule the whole Freehold 
was out of him at the Time of Aſſignment. 
Per Hugh Wynham Juſtice, Bucks, Lent A 1668. 
Dower of Rent, Hill. ne unque ſeiſe que Dower. 
Dower la, &c. Horton F. S. granted the Rent 
to the Husband, payabie at Michaelmas next, 
and the Husband died before the Day, and 
ſo he was ſeized in Law, and demanded 
Judgment. Thirning, You ſhall ſay generally, 
quod ſeiſie que Dower la, Cc. and give your 
Caſe in Evidence, & /ic bene, notwithſtand- 
ing the Doubt of the lay Gens, for they oughe 
to credit the Law, and Evidence is not to be 
pleaded, 12 I 4 88. © . 
In Ejectment the Plaintiff made Title by Eje&mene. 
a Recovery in Dower, and produced in Evi- Title Reco- 
dence the Record of the Judgment, the habere 1 
fecias ſeiſmam, & c. The Defendant offered to fendt 1 
prove a Term of 99 Years ſubſiſting, and fered to 
that prior to this Title, but it was diſallowed; prove a 
for if he had pleaded this in Bar of the Writ of Term of 
Dower, yet the Plaintiff muſt have recovered vous idle 
with a ceſſet Executio; and the Defendant had a ky” 5 
proper Time to have pleaded it then, and has and diſal. 
flipp'd his Opportunity : Alſo a Chattel Intereſt lowed. 
was at Common Law bound by a Recovery 
in a real Action, ſo that the Demandant had 
an immediate Execution, without regard to 
the ſubliſting Term : And though by the Sta- 
| tute, H. 8. a Termor may falſify, yet ic muſt 
| be the Termor himſelf and not another for 
him, Lady Dowager Lindſey verſus Lord Lind- 
Cc Zject- 


= _—_r = wr — * 


Wy Yo. a 


Elegit. 


Ch. 15. 
Of Evidence in Ejectment. 


T he Plaintiff counts of a joint Leaſe made 


by A. and B. In Evidence it appeared that 


A. B. and C. were Joint-tenants, that C. 
leaſed ro B and that A. and B. leaſed to the 
Plaintiff, by three Juſtices againſt two, it's 
good, 2 Cro. Fordane's Caſe, f. 83. 

Ne dona pas may be maintained by a Deviſe; 
and upon a Feoffment, a Leaſe and Releaſe; 
but a Fine and Releaſe will not maintain a De- 
miſe to Husband and Wife. ES: 

When he that ſued an Elegit brings an EjeQ- 
ment to try the Title, he muſt in Evidence 


ſhew the Elegit filed. 


Count of a joint Leaſe made by two, in 
Evidence it appears they were Tenants in 
Common; by three Juſtices againſt one, it's 
good, 2 Cro. 166. Mantle's Caſe. 

Count of a Leaſe by Husband, Evidence 
was a Leaſe by Husband and Wife with 
Letter of Attorney to make Livery, and 'tis 
made in Name of both; by three Juſtices a- 


gainſt one it's good, for Livery as to the Feme 
was void, 2 Cro. Gardner's Cale. 


Of a Leaſe made 5 May 10 Regis, habendum 
from Lady-day laſt paſt for 21 Years ex tunc 
prox” ſequent. In Evidence, a Leaſe of 5 ar 
10 Regis, habendum from Lady-day laſt paſt, 


for 21 Years next following the Date of the 


ſaid Indenture, adjudged good and affirmed 


in Error, Hob. 19. 
Ejectment of a Rectory, Evidence of the 


taking of Tithes only, and not entring into 


the Glebe, the Plaintiff was nonſuit, Latch. 62. 
Hems and Stroud. 


\ 0 The 


Ch. 15. Of Evidence in Ejeitment. 

The Rule to confeſs Leaſe, Entry, and 
Ouſter, doth not extend to confeſs actual En- 
try upon a Leaſe, that is, the Title; but the 
Court ſaid, an Entry ſhall be intended until 
the contrary be proved of the other Side, 
Siderfin 223. 

But he that makes a Leaſe, or an Aſſign- 
ment of the Leaſe after the Commencement, 
muſt be in Poſſeſſion, &c. 


In Ejectment by Leſſee of Leſſee of the 


whole by many Co-heirs, which was made 
by Reaſon of the Incertainty of the Part 


claimed by the Leſſors, and per Cur. Leaſe 


of all Parts warrants Leaſes of all, Keble 
2 Part, 700. et ns . 
If a Truſtee of a Leaſe be Leſſor in Eject- 
ment, his Diſclaimer in Pais will avoid the 
Plaintiff's Title, 794. : 
In Ejectment, the Leaſe of a Guardian or 
Copyholder, will maintain a Declaration, 
though void againſt the Lord and Infant; 
but a Leaſe de Herbage will not of Meadow, 
 Hwde Rep. 330. 
Ejectment of a Leaſe to A. of Lands in 


the Poſſeſſion of three Tenants for Years, 


delivered to J. S. as an Eſcrow, with Letter of 
Attorney to enter into all, and then to deli- 
ver his Deed, &c. Evidence, that the At- 
torney entred upon one Leſſee in Name of all, 
and delivered the Deed, Cc. Per Jones Juſtice, 


It's good enough, for where the Freehold is 


in one, his Entry into one Leſſee for Years in 
Name of all the reſt is good, Latch. 71. Dame 

Argol's Caſe. 1 
Where one declares on a fictitious Leaſe to 
A. for three Years, and within the ſame Time 
declares of another fifticious Leaſe to B. of 
the ſame Lands, the laſt is not good. For 
Cc 2 Treſ- 
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Treſpaſs for the mean Profits muſt be brought 
in the fitſt Leſſee's Name, ut dicitur. 

In Ejectment the Defendant ſhall not give 
in Evidence a former Mortgage or Convey- 
ance made by himſelf, and therefore in ſuch 
Caſes 'tis lett for him that has the former 


Mortgage to get himſelf made Defendant be- 
fore the Cauſe comes to Trial. 


Ejectment of Tithes; a Leaſe for Life of 
Tithes is good, if there be Church or Church- 
yard to make Livery in, reſolved in Trial at 
Bar, Wheeler verſus Hancher, Hill 14, 15 Car. 2. 
B. R. v. Jones Rep. 321, 322. 
Entry and Claim made upon the Land, 
within five Years after the Death of the Ba- 
ron of the Counteſs of Peterborough to avoid a 
Fine, ſhe being Iſſue in Tail, proved by one 
Witneſs, and allowed at a Trial at Bar, B. R. 
Mich 15 Car. 2. Floyd and Pollard. ns 

Cuſtom of Copyholders in extream is to 
ſurrender into one Tenant's Hands, in the Pre- 


| ſence of credible Witneſſes. A Surrender was 


made accordingly, but preſented to be done 
to another Tenant, yet being proved to be | 
done to a Tenant, it was holden by IWWadbam | 
Wyndham Juſt. to be good: And by him, | 
Glove or a Turf is a Rod to give Seiſin by, 
Maye's Cafe, Norf. Summer Aſſixes, 1663. 

A Will under which Title to Land is made, | 
muſt be ſhew it ſelf, and the Probate is not 
fufficient. Contr. if it were on a Circum- | 
ſtance, or as Inducement, or that the Will re- 
main in Chancery, or other Court by ſpecial | 
Order of ſuch Court, Eden verſus Chalkbill, | 
Mich. 13 Car. 2. B. R. Keble 1 Part, 1179. | 

Alſo Inrolment of a Deed, which needs no | 
Inrolment, is no Evidence, ih. 


He 


© _—— ay  v FY 
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He muſt prove Admiſſion, Inſtitution and 
Induction, his reading and ſubſcribing the 


mon Prayer, and this ought to be proved 


done within the Time limited by the Statute, 


but need not ſhew a Right in him that pre- 
ſented him. 195 . 

See Keble 2 Part, 484. In Evidence an In- 
ſtitution without Preſentation or Copy of it, 
was refuſed by the Court, albeit a Preſenta- 
tion may be made by Parol, but Proof muſt 
be made of it; if there be Induction upon it, 
I chink it good Evidence. ; 

The Iſſue was Fine uncertain, or certain 
two Years Rent and no more, the Evidence 
was of Admittances on Surrenders uncertain, 
but all under two Years Rent. Per Williams 
Juſtice, you ought to produce Fines on De- 
ſcent, and Fines paid above two Years Rents 
2 Bulſt. 42. Allen verſus Abraham. 

A Leaſe was made by Parol and agreed to 


be put in Writing, and Indentures beſpoke; but 
being held for ten Years, and no Indentures 


executed, it was ruled for a Leaſe Parol, Per 
Berkley Juſt. 13 Car 1. York, Clayton 53. 

By Juſtice Berkley (1638. York, Hedges cont. 
Clayton 57.) A Will under Seal, proved, 
examined by the Original, was allowed good 
Evidence. Qaære, I think the Practice a- 
gainſt ir. 5 3 

A Leaſe and Releaſe were given in Evi- 
dence to entitle the Plaintiff, and they both 
were named bec Indentura, but were not in- 
dented : Good, Per Hale's Chief Baron, Norf. 
Summer Aſſizes 1668. Briant verſus Trendle. 


Cex After 


How a Par- 
ſon in EjeQ- 


4 . : f 
Articles, &c. and his Declaration in the ReQory hall 


Church of his free and full Aſſent and Con- make out his 
| ſent co all thoſe Things contained in the Com- Title. 
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After Default (in Ejectment) the Defen- 
dant may confeſs Leaſe, Entry and Ouſter, 
and may give Evidence, and have all Advan- 
tages (except Challenges) and if the Plaintiff 
becomes nonſuit, any one for the Defendant 
may pray it be recorded. 5 
P.+ Fl Wyndham Juſtice, Bucks, Lent, 68, 


Dr. Crans Caſe. Deprivation in Spiritual 


Court for Simony diſables from bringing E- 


jectment, becauſe he can make no Leaſe; yet 


u Exe. 6 | | 
, If Mortgagor continues in Poſſeſſion with- 
out Proviſon for that Purpoſe in the Deed, 


he is Tenant at Will, and if he levies a Fine, 
ijt is no Diſſeiſin by him continued in Poſſeſ- 


ſeſſion ſtill, becauſe after the Will determined 


he is Tenant at Sufferance. Per Hale Chief Ba- 


ron, Bedford, Summer A/. 1669. 


Declaration on a Leaſe made 14 Fan. 30. 
Fliz. Evidence of a Leafe ſealed 13 Jan 


good, for if it was a Leaſe 13. it was a Leaſe 
made 14. 4 Leon 14. 8 
If the Declaration in Ejectment be of Mi- 


chaelmas Term which relates to the firſt Day 


of the Term, yet 'tis Matter of Evidence, 
and examinable what Day the Bill was filed ; 
and if it was after the Day of the Leaſe all is 


well, Siderfin 432. 


Feoffments of 40 Years ſtanding, and Poſ- 


ſeſſion going accordingly, you need not prove 


Livery, it may be intended per Jury, Roll. 
= 5 

The common Rock on which ſo many have 
ſplit, is lay ing the Leaſe to be 4 die datus, 
and the Entry the ſame Day, which is a Diſ- 
ſeiſin, not purged by the Commencement of 
the Leaſe; for where an Intereſt paſſes, (a) 


is exclulive, and ſo the Entry the ſame Day 


15 


( 


Ch. 175. Of Eviabuce in E jectment. 


is before the Leaſe was to commence, and is 
a Diſſeiſin, but in Caſes of Obligation where 
no Intereſt paſſes, it is contra, quod nota. 
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In Ejectione, upon Not guilty, upon Evi- Paſch 270. 
dence to the Jury at the Bar, the Caſe was in B.R.--verf. 
ſuch, That Cotewe!! had a Leaſe for Years of Cee. 


the Prebend of Sutton Regis in the County of 
Bucks, made in the Time of H. 8. and being 
expired, he now claimeth under a Leaſe from 


2 nominal Prebendary thereof founded in the 


Cathedral of Lincoln: But the Plaintiff claim- 
ed by Letters Patent thereof from King James, 
made the th of King James, to Brent and his 
Heirs, who granted the ſame to the Widow of 
Sir V. Rawleigh and her Heirs, whoſe Daugh- 
ter and Heir Sir Fervis Elways married; and 
the Poſſeſſion was according to this Grant: 
Whereupon the Queſtion was, if they ought 
to ſhew how it came to the Crown? Hale 
Chief Juſtice ſaid, That the Statute for Con- 
firmation of Patents, Fac. that Prebend did 
come to the King. And in Edw. iſt's Time 
was a Device, that all that claimed Terra 
Regis ſhould ſhew how it came to the Crown, 
which often vaniſhed away. And in late 


Times, in a Trial at this Bar, Mr Latch did 


nonſuit the Plaintiff upon the Claim of Mo- 
naſtery Lands, although he proved the Houſe 
had it, becauſe he did not make out how it 
came to the Houſe ; but ſince that Time the 
Court have intended it well come to the 
Houſe, the Poſſeſſion having went according- 
ly with it : And he ſaid he was of Counſel in 
a Trial at Bar for an Impropriation, where it 
was inſiſted ic was Preſentative till Edw. Ath's 


Time, and could not be appropriated without 
the King's Licence, quod Curia conceſſit, and he 


Monaſter 
Lands. * 


* 


Poſſeſſion. 


could not produce the Licence, yet becauſe 


Cc 4 = 


393 


Of Evidence in EjeFment. Ch. 15. 


it was enjoyed ever ſince Edu. ꝗth's Time 


as appropriate, the Court did intend a Li- 


Copy of a 
Leiger Book. 


What Poſſeſ- 
fion or Entry 
will prevent 


theStature of 


Limitations. 


cence, and that the Patent was loſt before the 
Enrolment, and accordingly the Verdict 
went then. The Defendant offered to read a 
Copy of a Leaſe out of the Leiger-Book of 
the Dean and Chapter of Lincoln, but it was 
diſallowed by the Court; for the Book it ſelf 
is but a Copy, and a Copy of a Copy is no 
Evidence. And in this Caſe the Court did 
preſume the Grant to King James to be loft, 
and thereupon Judgment was for the Plaintiff. 

In Ejectment on a Trial at Bar, the Statute 
of Limitations was inſiſted on, and theſe 
Points were rul'd per Cur. 1. That the Poſſeſ- 
ſion of one Joint-tenant is the Poſſeſſion of the 
other, ſo far as to prevent the Statute of Li- 
mitations. 


vent the Statute of Limitations muſt be upon 


Recital of a 
Leaſe in a 
Releaſe, 
where it 15 


Evidence. 


the Land, unleſs there be ſome ſpecial Reaſon 
to the contrary, 3. If one makes an Anſwer 


in Chancery which is prejudicial to his Eſtate, 
it may be given in Evidence againſt him, but 


not againſt his Alienee. 4. That a Recital of 
a Leaſe in a Deed of Releaſe, is good Evi- 
dence of ſuch Leaſe againſt the Releaſor, 


and thoſe that claim under him ; but againſt 


others, 1t 15 not without proving there was 
ſuch a Deed, and it was loſt and deſtroyed. 
5. If one Joint-Tenant levies a Fine, it fevers 
the Jointure, but does not amount to an 
Ouſter of his Companion, Ford verſus Grey, 


| S/bold 285. 


of 


2. That a Claim or Entry to pre- 


E Cor no ww ana; 
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Upon Not guilty in Battery, ſon Aſſault de- In Battery. 


mene is no Evidence; for thereby the Battery 


is confeſſed, 1 Inſt. 283. Neither 1s Not guilty 
good Evidence upon ſon Aſſault demeſne. 

Upon Not guilty in Treſpaſs, inſufficiency Treſpaſs. 
of the Plaintiff's Mounds, or to juſtiſie for a Miſtake of 
Rent-Charge, Common, Licence, ſon Aſſaul: 2 
demeſne, or the like, is no good Evidence, ib. i, not mate- 
But to prove a Treſpaſs before or after the tial upon E- 
Day laid in the Declaration is good to main- vidence. 
tain the Action, 1 Inſt. 283. 

Upon Not guilty in Treſpaſs, in the Plain- Warren. 
tiff's Warren, Evidence that he hath no War- 
ren is good, 10 H. 6. 17. Kitchin 119. 

Upon Not guilty in Treſpaſs, a Leaſe for Treſpaſs. 
Years, 12 H. 8. 2. or that locus in quo, &c. is 


+ the Freehold of another, 4 E. 3. 45. is good 


Evidence; and ſo of a Gift of Goods; but 
upon this he cannot juſtiſie his Entry upon the 
Place by a Stranger's Licence, or Command, 
Br. General Iſſue 8 1. becauſe this is a Juſtifica- 


tion by way of Excuſe ; neither is a Leaſe at 


wa good Evidence in this oo A 
do upon Not guilty in Treſpaſs for Goods, Not guilty in 
tis good Evidence that the Goods were a Treſpaſs. 
Stranger's, 9 H. 6. 11. But that they were 
a Stranger's, and that he as a Servant to the 
Stranger, or by his Commandment , took 


them from the Plaintiff, is not good, Br. Ge- 


neral Iſſue 8 1. becauſe Treſpaſs is confeſſed. 
But that the Stranger gave them to the Defen- 
dant is good, 9 H. 6. 11. In Treſpaſs the But- 


tals muſt be proved as they are laid. 


1 
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Treſpaſs a- If the Treſpaſs were in Truth done the 4th | 


nother Day. of May, and the Plaintiff alledgeth the ſame 


to be done the 5th of May, or the firſt of 279, 
when no Treſpaſs was done; yet if upon E. 
vidence, it falleth out that the 1 waz 


ufficeth, 


done before the Action brought, it 
1 Inſt. 283. 
And ſo in lndictments, 3 Inſt. 230. 


ſes, and the is bound to prove the Battery made the ſame 

1 Day in the Declaration, and ſhall not be ad. 
ification ; if > 

he Plaintiff the Caſe may be: As in Battery the De. 

replies! ot fendant pleaded ſon Aſſault demeſne, and 

juries ſue pre- the Plaintiff replied de injuria ſua propria 

pris, Oc. he ahſque tali cauſa ; and in Evidence the De. 


cannor give fendant maintained, that the Plaintiff beat 


2 Treſpaſs at beat him the Day mentioned in the Declar- 
another time; tion, and in the ſame Place, which the Plain. 


but he ſhould tiff perceiving, he gave in Evidence, that the 


have replied, Battery was made another Day and Place; to 
that at ano- 


ther Time, 


dant ; 2 a CE 
. other ries between the Parties, Lirrleton, Sect. 485. 
Treſpaſs, &. to which the Defendant may plead another Juſtifica. 


tion, but the Plaintiff cannot then plead a Treſpaſs at another Time, | 


| but muſt conclude, San, tie! cauſe, & c vide apres. 


Count of Treſpaſs done in one Acre, Evi- | 


dence of Trefpaſs done but in half that Acre, 


good, 2 Cro. Winckworth's Caſe. 


The Lady Hatton brought Treſpaſs for | 
breaking her Cloſe, and taking away her | 


Horſe, &c. againſt the Defendants; they 


plead Not guilty, as to the taking of (Her? 


Horſe, 


ir there be If there be two Batteries between Plaintiff 
ewo Treſpeſ and Defendant, at divers Times, the Plaintiff 
el 


mitted to give another Day in Evidence, 33 


which the Defendant demurred, upon the | 
in the ame Difference aforeſaid, Brownlow, 1 Part, 233. 
Day of his 19 H. 6. 47. But upon Not guilty it is other- | 
Count, the wiſe, though there be never ſo many Batte- 


. 
h 
0 


5 


eee eee eee 


Ch. 15. Of Evidence in Treſpaſs. 


| 


Horſe; as to the reſt they ſay, that the Horſe 
of one of the Defendants was in the Cloſe, &c. 


and they took him out doing as little Dama 


——  —— _— wy 


— — 


as they could, que eſt eadem, &c. The Plain- 
tiff replies de injuria ſua propria, Cc. | 

The Evidence was, That the Plaintiff as 
Lady of the Manor took the Horſe as an 


 Eftray, and it was cryed and marked, Cc. 


that the Defendants refuſed to pay for the 
Meat, and took him away, before the Year 
and a Day was out. 

1. Per Wadh. Madbam Juſtice of Aſſize, A 
Lord may detain an Eſtray for Meat, yet 
no Treſpaſs lies if the Owner takes him, but 
an Action of the Caſe lies for the Meat. 

2. If the Action had been brought againſt 
the Servant only, he muſt juſtify, & c. But 
being brought againſt Maſter and Servant, 
this joint Juſtification is gooc. 

Cambr. Summer Aſſixes 1667. Lady Hatton 


' verſus Cotes & al. 


In Treſpaſs, the Evidence for the Defen- 
dane was, That the Defendant had a Barn, 
and purchaſed a Way over the Plaintiff's Land 
to that Barn; after the Defendant bought o- 
ther Lands ly ing contiguous to that Barn on 


| the one Side, and to a Haven on the other 


vide, and carried Carriages by that Way to 
the Barn and through it over his own new 
purchaſed Land to the Haven. Per Hale Chief 
Baron, If I purchaſe a general Way to ſuch 


| a Place, I may go from thence on my own 


Ground whither I pleaſe, though I purchaſe 


| the Ground after the Way purchaſed, Summer 


Aſſzes, Norf. 1655. Heynſworth verſus Bird. 
Treſpaſs was btought againſt many, by a 


School-Miſtreſs, for taking away a Child 
| (her Scholar) with a Scarf of the Miſtreſſes. 


Per 


Of Evidence in Treſpaſs. Ch. 15. 


per Kelynge Chief Juſtice. In Treſpaſs for ta. 


king (Things) all are Principals that are pre. 
ſent and conſenting ; Contr. in taking (per. 
ſons) and this Action lies not by the Miſtreſz 


for the Child, but for the Scarf only, Lay 
Norf. Al. 1663. Mary Cooper's Caſe. 


Treſpaſs lies for Leſſee in Ejectment on x 
fictitious Leaſe to recover mean Profits during 
the Continuance of that Leaſe mentioned on 
Record: And the Recovery ſhall maintain it. 
Otherwiſe if brought by the Leſſor, for he 
15 no Party to the Action. 

But ſee Siderfin 239. If a Recovery be in 


Ejectment, and afterwards Treſpaſs is brought 


for the mean Profits before the Leaſe, nothing 
ſhall be given in Evidence but the Value of the 


Profits, and not the Title, for otherwiſe 


Trials would be infinite. „ 
Alſo if it be between the Parties, the Re- 


cord is an Eſtoppel; and ſo the Court held it 


ſhould be if it was againſt Under-Tenants. 


But Quære, if the Defendant be one that | 


has a Title, if he cannot give this in Evi- 


_ dence; for otherwiſe it would be a great Mi-. 


Chief. 

Treſpaſs lies not for pulling down a Pew in 
a Church, faſtned to a Pillar with a Chain. 
Contra, had it been fixed by Nails driven into 


the Pillar, Per Glyn Chief Juſtice, Trevor | 


Caſe. 


and took his Conies. In Evidence it ap- 


peared that the Plaintiff had Liberty of Chaſe | 
in the Place; which, though it includes War- 
ren, yet a general Treſpaſs lies not, but an 


Action of the Caſe, Earl of Arundel s Calc, 
Paſcb. 1658. BR, 
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Treſpaſs quare fregit liberam Warrenam ſuam, 


— 
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Per Earl Serjeant, If Beaſts be impounded, 
and the Key loſt, the Officer by Replevin 
may break the Pound, and deliver the Cattle, 
per Stat. Marlebridge, 52 H. 3.21. 

Tenants in Common mult join in Treſpaſs 
done againſt them, ſo Avowry, Lead and Lam- 
ftead's Caſe, 7 Car. B. R. cited by Finch in Ar- 

ument; or Tenant in Common ſurviving 
ſhall have Treſpaſs. 

In Treſpaſs, the Defendant ſets forth condi- 
tional Feoffment for Payment of Money at 


ſuch a Day and Place, and that he paid it ac- 


cordingly ; iffue joined on the Payment at the 
Day and Place, Evidence of Payment before 
the Day, is not good. Contra, had the ſpe- 
cial Matter been pleaded with Acceptance, 
Moor 47. - 

In Treſpaſs with Continuando to recover 


mean Profits, an Entry and Poſſeſſion of the 


Land before the Treſpaſs, muſt be proved, 
and alſo another Entry after the Treſpaſs. 
In Treſpaſs, the Defendant preſcribes to 


dig in the Common for Clay, to repair an- 


cient Houſes holden of that Manor, and 


good, Berney verſus Stafford, Norf. Lent Aſſixes, 


1667. | 5 | 
In Treſpaſs they were at Iſſue on Not 
guilty, and at the Aſſizes the Defendant left 


his former Plea, and pleaded an Accord with 


Satisfaction; the Judge would have had it re- 


| _ plied to and cried preſently, but the Counſel 


refuſed ; whereupon the Jury was ſworn, and 
the Plaintiff nonſuited, Bedford, Afſizes Lent, 
1667. Ga verſus r — this was con- 
trary to the Opinion of Sir Oriando Bridgman, 
at the ſame Aſſizes, and contrary to 10 H. 7. 
21. and 1 Bul, 92 


Tref- 


Of Evidence in Treſpaſs. Ch. tg, 


Treſpaſs lies by Recoveror in erroneoy; 
Judgment for a mean Treſpaſs, becauſe the 
Plaintiff in Writ of Error recovers all mean 
Profits, and the Law by Fiction of Relation 
will not make a Wrong-doer diſpuniſhable 
13 Rep. Co. 22. but Contra, where Act of Par. 
liament reſtores, Cc. ; 

Treſpaſs for Aſſault and wounding in Suff 


The Defendant as to vi & armis non Cul. 3 


to the other, Juſtification of molliter manus, Ot. 


in Nom. and ſeveral Trials, per Hale Chief Ba. 
ton, Suff. A. Summer 1668. The vi & arm; 


cannot be tried till the other be tried. Cone. 


If the firſt Iſſue of non Cul. was as to the 


Wounding ; and by him Evidence of Livery 
of Seiſin, generally, ſhall be intended for 
Life only. ; 

The Defendant proved the Plaintiff threat- 
ned the Defendant by ſaying, Were it not Af. 


with Intent of Violence, is no Aſſault, not 


then is it a Juſtification of Battery after a Re. 


treat, Keble, 2 Part, 545- 
The Hogs of B. were put into the Yard of 4. 
and broke into the Land of C. and did Treſ- 


paſs: Action lies againſt 4. though the Ser- 


vant of B. did look to them and ſerve them, 
by which the Owner had the ſpecial Poſſeſ- 


ſion of them. So if agiſted Cattle do Treſ- 
paſs, the Agiſtor ſhall anſwer, Dawtry verſus 


Higgins, Clayton 33. per Barkley, 11 Car. York. 
. | A. by 


ſſize Time, he would tell more of his Mind, 

which he ſaid, bending his Fiſt, and with his 
Hand on his Sword; yet per Cur. This is no 

Aſſault, as it would be without that Declara- 
tion: But it was farther ſworn, the Plaintiff | 
with his Elbow punched the Defendant, ' 
which if done in earneſt Diſcourſe, and not 


Ch 
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A. by Indenture of Uſes raiſed an Eſtate to 
g. in Fee, who regrants Turbary to A. by 
anocher Deed, and after A. levies a Fine to 
confirm the Eſtate and Uſes aboveſaid declar- 
ed ; this doth not touch the Turbary, per Ver- 
nen, 11 Car. York, Clayton 42. | 

Any one imployed by an Officer, is an 
Officer within 7 Fac. 5. to plead general Iſſue, 
and give the ſpecial Matter in Evidence, 


Clayton 54. 


Preſcription to tether Equos & Boves upon 
ſuch a Balk, Mares and Cowes, good Evidence 


within that Preſcription, per Berkley, Clayton 54. 


Per Hale, A Corporation may bargain and 
ſell, though it has been thought an Uſe upon 
Uſe, they being ſeized to the Uſe of their 
* : But I think it rather a Truſt than an 
Ule. 


J. S. (who is no Officer) to bring one before 


him, if F. S. be no Officer, he is not bound 
to execute it, yet if he does execute it, it is 


good, and he may execute it in any Part of 


the County. And ſo a Conſtable of one 


Town may execute a Warrant in any other 


| Town in the ſame County, and any ſuch 


Warrant is as large as the Juſtices Commiſſion 


is, per Hale Norf. Summer Aſſizes, 1668. Mron- 


grie's Cale. 
In Treſpaſs againſt one for gleaning on his 


Ground, per Hale Norf. Summer Aſſizes, 1668. 


The Law gives Licence to the Poor to 
glean, Ce. by the general Cuſtom of England, 


| but the Licence muſt be pleaded ſpecially, 
| and cannot be given in Evidence on non Cul. 


In Treſpaſs quare Clauſum & Domum fregit & 


alia enormia ei intulit; after Verdict for the 
Plaintiff and 60 l. Damages, twas moved for 
| | a new 


If a Juſtice of Peace fend his Warrant to 
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a new Trial by reaſon of exceſſive Damage, 
and upon Affidavit that the Jury intended 
great Part of the Damages for the Injury the 
Defendant did to the Plaintiff's Daughter, &, 


Which came in under the & alia enormia, the 


What ought 


to be proved 
in Evidence. 


Abuttals. 


Plaintiff had Judgment; and a Difference wa 
taken, that Damages ex furpi cauſa may be 
given in Evidence under this general Clauſ- 
& alia enormia, but from nothing elle, Siderf 
225. Sippora verſus Baſſet. 
Joint tenancy in Treſpaſs cannot be given 
in Evidence; but muſt be pleaded in Abate. 
ment Fones verſus Randal, Hill. 1652. C. 3. 
In Treſpaſs for taking Goods after Judy. 
ment, per confeſſion, non ſum informatus, or 11 
dicit, Property need not be proved to a Writ of 
Inquiry; for it would oppoſe the firſt Judg. 
ment, quod querens recuperet, and the Judges 
might have aſſeſſed Damages if they would, 
Telv. 15 1. yet quære, if the Defendant may 


not diſprove Property in mitigation of Da- 


mages; for the Jury may find no Damages. 

In Treſpaſs, quare clauſum fregit, with Aburrals, 
all the Abuttals and Deſcriptions muſt be 
proved. But if the Abuttal be laid North, &«. 
and it incline North, though not directly, it 
is ſufficient, & fic de ceteris. 


Sew Aſſault de- If the Defendant plead ſon Aſſault demeſne, 
meſne in Bat-· in Battery, and the Plaintiff reply de injwis 


ery 


ſua propria abſque tali cauſa, and ſo Iſſue is join- 
ed ; if there was a Battery at another Day, 
than what the Plaintiff and Defendant have | 
aſſigned upon the Plaintiff, and another upon | 
the Defendant by the Plaintiff, the Verdict 
ought to be for the Defendant ; for if the | 
Defendant prove any Aſſault made upon him 

by the Plaintiff, this ought to be found for | 


him, although it was at another Day s 
L wn 


| Cauſe of Action. 
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what he hath ailedged, for che Day is not 
material: But upon ſuch ſpecial Juſtificgꝛion 
the Detendanc hath J iberty to prove his Plea 
at any Time, and the Plaintiff might have 
made a new At{lignment at another Time, for 
peradventure there might be feveral Tref- 
paſſes at ſeveral Times, to which the Defen- 
dane may have izveral Pleas; and therefore 
if ſuch Manner ot Pleading ſhould not be al- 
lowed, and ſuch Evidence, the Defendant 
could not tell how to help himſelf, nor could 
know for what Treſpaſs the Action is brought, 
Vide devant bic & I. . | 

If my Servant wichout my Con ſent put my Servant 
Cattle in the Land o another, I may plead 
Not guilty, and give this Matter in Evidence ; 
for by putting the Cattle in, the Servant has 
gained a prey: 

In Treſpaſs for taking a Stack of Corn, the parcet. 


Evidence may be of Part, and the Verdict as 


to four Combs or Buſhels, Guilty; and as to 


the reſt, Not guilty. 


For making a Treſpaſs Continuando, there pic. 22 Cor. t. 
ought to be a Re- entry of the Plaintiff, and continuonde. 
for the not proving thereof, the Plaintiff ſhall 


| have Damages only for the firſt Entry. 


In Trefpals, quare Clauſum fregit, the De- Treſpaſs, 
fendant ſays, that locus in quo, &c. is fix Acres 

in D. wnich is his Frechold : The Plaintiff re- 

plies, that it is his Frechold and not the De- 
fendant's; the Defendant cannot give in Evi- 
dence, other fix Acres in D. which are his 
Freehold, becauſe the Plea ſhall be intended 

to refer to the ſix Acres of the Plaintiff's, 

Dyer 23, 5 8 

Upon the general Iſſue, any Thing may be given Regula. 

in Evidence, which proves th: Plaintiff had no 


Dd Tcel- 
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Treſpaſs. Treſpaſs by the Warden of the Fleet, upon | 
Nor guilcy, you may give in Evidence, that 
he is not Warden, 4 E. 4. 7. 
So in Treſpaſs cf a Houfe, that he had no 
Houſe there, or the Freehold of another, 
and not of the Plaintiff, is good Evidence | 
upon Not guilty : But in Treſpaſs of Goods, 
tis no good Plea to ſay, the Property was in 
another, although it is in a Replevin; and 
therefore it ſeems to be no good Evidence in | 
Treſpafs, becauſe Poſſeſſion maintains the A. 
ion againſt all but the Owner; but that the 
Property was in a Stranger, and he gave 
| them to the Defendant, is good. But in 
| Trover that they were not the Goods of the | 
| Plaintiff, is good Evidence, 5 H. 7. 3. 

Mn Ceſſavit and Count, that of divers Lands 
held by entire Service, upon now tenuit modo & 
forma, held by ſeveral Services, is good Evi. 
dence, for he had no fuch Cauſe of Action, 
10 H. 7. 24 „ 

Reguls Upon the general Iſſue, for the Defendant by Evi- | 

DO A to = to himſelf the ſame Intereſt and 
Title, is good Evidence. ; 

* As in Treſpaſs of Goſhawks, Not guilty, 

— and 3 that he had a Leaſe of — 
Wood for Years where they were taken, is 
good, for it is his Title. | 

Account. Account of Receipt, by the Hands of FJ. 5. 

; the Defendant pleads ne unques fon Receiver, - 
and Evidence that F. S. gave this to him, is | 
good, 2 H. 4. 13. So in Treſpaſs a Leaſe for | 
Years, Tenancy at Sufferance (but not at 
Will,) that they were a Stranger's Goods, who 
gave them to the Defendant, is good Evi- 
dence upon Not guilty, 22 AP. 73. n | 
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by theſe Matters he makes himſelf a Title, & 
ſic de cæter s. | 
Upon the general Iſſue, if by the Evidence the Regula. 
Defendont acknowledge that he did the Wrong, and 
| juſtify this, and gives Matter that goes to diſcharge 
bim of the Att by Fuſtification, this Evidence is 
net good, but be ought to have pleaded it. 
This Rule is demonſtrated by thoſe Caſes, 
where, upon Not guilty in Treſpaſs, the De- 
fendant would ſay the Property was in a 
Stranger, and that by his Commandment, or 
his Servant, he took the Goods. Not guilty, 
and that he did the Battery le defendendo. 
Not guilty in Maintenance, and lawful Main- 
| tenance. Inſufficiency of Mounds. The 
Freehold of a Stranger, and his Licence. A 
former Recovery in another Action. So for 
Common, Rent-ſervice , Rent-charge , Li- 
cence, &c. cannot be given in Evidence upon 
the general Iſſue; for theſe Matters in Evi- 
dence are Juſtifications, which go in diſcharge 
of the Party, but not by Title, but by Juſti- 
fication. 3 = . 
So where an Impriſonment or Entry is gi- 
ven by Authority of Law, or by Authority 
from any Party, as for an Impriſonment, by 
the Statute Treſpaſſers in Parks, putting a 
Man off his Ground, thruſting a Man out oſ 
Church that troubles the Congregation in Ser- 
vice, parting an Affray, and keeping the 
Quarrellers apart, in Defence of himſelf or 
his. Entry in Perambulation. Entry to 
amend his Gutter leading to his Houſe, as of 
ancient Time had been uſed. That it was a 
common Inn. That he put in his Cattle by 
the Plaintiff's Agreement. That he entred 
and took the Emblements after the Death of 
the Tenant for Life. That the Plaintiff owed 
_ + him 
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him Money, and by his Invitation he went 
into his Houſe to receive it. That he took 
the Goods as a Herrior, Waif, Eſtray, or 
Wreck. Or the Plaintiff took away the De- 
fendant's Cattle, and he entred into the Cloſe 


where they were, and took themagain. That | 


he took the Cattle Damage-fealant in his 
Ground, or for an Amercement in a Leet, &. 
That the Goods were the Goods of F. S. who 
delivered them to the Plaintiff to keep, and 


J. S commanded the Defendant to take 


them ; orexcuſe it, thatthe Plaintiff delivered 
them to him. That he took them by a Writ, | 
That as Schoolmaſter he gave moderate Cor- 


rection. Theſe are Excuſes and Juſtifications 


without Title, and therefore muſt be pleaded, 
and cannot be given in Evidence upon Not 


uilty. 


Treſpaſs. 


Falſc Impri- 
ſonment. 


So in an Action de malefactoribus in parcis, 


he cannot plead Not guilty, and give a Li- 


cence in Evidence. So in an Appeal, if he 
plead Not guilty, and ſhews that he was Sheriff, 


and executed his Office, or that he was Fore- 
ſter, and killed him becauſe he fled, and 


would not ſubmit, Vide 12 H. 8. f. 1. The | 


beſt Caſe of this Matter. 
In Treſpaſs for Goods taken, the Defen- 


dant, upon Not guilty, in Mitigation of Da- 


mages, may give in Evidence, That the 
Plaintiff had his Goods again, 11 E. 4. 24. 
20 FL & 24 


Upon Not guilty, the Defendant gave in | 


Evidence, Thar by the Plaintiff's Agreemenc 


he carried him from D. to S. and held Feen. 
5 A- 


becauſe, what is done by the Plainti 


greement, is no Impriſonment, 14 H. 6. 2. 


Upon 


Ch. 15. Of Evidence in Treſpaſs. 

Upon not guilty, the Defendant ſaid, his 
Maſter locked the Plaintiff into a Chamber 
of his Houſe, and gave the Defendant, being 
his Servant, the Key to cep, 22 E. 4. 45. 


Tenant for Life leafeth for Years, who Emblementy. 
is ouſted, and the Tenant for Life is diſſeized: Vet Cafe, 


The Diſſeiſor leaſeth for Years, who ſows the 
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Lib. 5. 85. 


Land : che Tenant for Lite dics; he in Re- 


mainder in Fee, brings Treſpaſs againſt the 
Defendant's claiming the Emblements by the 
Tefſce of the Diſſeiſor. Adjudged , That 
they had not the meer Right but in reſpect 
of their Poſſeſſion, they ſhould bar the Plain- 
tiff, who had no Right; and that tie meer 
Right was in the Leſſee of the Tenant for 
Lite, and that he might bring Treſpaſs againſt 
the Lefſee of the Diſfciſor, and recover all 


the mean Profits. But as to the Entry into 
the Land to take the Emblements, this was 


good Macter of Juſtification : But in regard 
it was not pleaded, it could not be given in 
Evidence upon Not guilty ; and therefore the 
Plaintiff had Judgment for the Entry, and 


| was barred for the Reſidue Note, That the 


Leſſee of Tenant for Life had Right to the 
Land, and by Conſequence to the Emble- 
ments, as Things annexed to the Land, and 
the Death of the Tenant for Life, deter- 
mines his Intereſt to the Land, but his Right 
to the Emblements remains. 
Treſpaſs, concerning the Rectory of Norton- 
Pinckney, which belongs to Oriel College in Ox 
ford. The Iſſue was, if there was a Vicaridge 
indowed there, or only a ſtipendary Curate. 


Dd 3 r. Alt 


Note, Leon. 
3 Part, 210. 
If the Parties 
admit a thing 


per ment de- 


| Aire, the Jury is not bound by ic, but where upon the Pleading a 
ſpecial Matter is confeſſed, the Jury tall be bound by it. 
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Impropria- 
tion. 


2 pe ; 
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1. All agreed. That if a Vicaridge be ere. 


cted and eſtabliſned if there was no Endow. 
ment de facto of th: Vicaridge, the Vicar | 


could not claim any Thing. 

2. There was ſhewed an Impropriation, by 
the Licence of the Pope, made in the Time 
of E. 2. Dodderidge ſaid, That was not good. 
Jones, e contra. And it will be perilous to ſuch 


ancient Impropriations, it now the Conſent | 


of the King muſt be ſhewed; and at that 
Time it was taken good by the Aſſent of the 
Pope without the King. Dodderidge denied 


that the Pope without the King at that Time, 
could make an Impropriation with the Ordi- 
dinary and Patron. But Crew agreed with | 


Fones. And in Things of ſuch Antiquity 
emnic: preſumuntur ſolempniter acta, and faid, 
that ſo it was ruled in a Caſe before: And 


2 ſaid, it was nothing to the Vicar, 


or the Vicaridge may be endowed without 


the Conſent of the King, and tis not Mort- 

main. Palmer's Reports 427. Eraſmus Cope's Caſe | 

gagainſt Bedford. ä | 
Hors de ſow Fee. Where hors de ſon Fee is pleaded, a Releaſe 

of the Seigniory, is good Evidence, 8 E. 2. 


262. 


In Treſpaſs againſt two, for entring into | 


the Plaintiff's Land, if one pleads his Free- 


hold, and the other that he entred by the | 
Commandment of him that pleads it is his 
' Freehold, here is to be but one Iſſue joined, | 


viz. by him that claims the Intereſt, for up- 


on the Ifſue all depends : If ir be found | 


againſt him, his Servant has no colour. 


In Aſſault and Battery, if the Plaintiff | 
prove only the Aſſault, he ſhall recover, for | 
an Action of Treſpaſs lies for an Aſſault. Of 
an Aſſault and Battery, Aſſault and Menace, 


Oc. | 


„ os ih wn tend pO SS YN A tf end © an 


| 1 , - © OU. 
at Dice, Molliter manus impoſuit, upon one ſet- oP 
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Cc. See Roll. tit. Treſpaſs 545. F. N. B. 97. 2. 


C. 
To lay Hands gently upon the Shoulders of 
a Man, and ſay that is he againſt whom the 


| Juſtices Warrant is: Or to ſerve him with a 


Subpzna, proves no Battery. 

Theſe Things following are good Juſtifica- I unacy win 
tions, but cannot be given in Evidence upon not excuſe in 
the general Iſſue. Battery, al- 

Correction by the Parties, Maſter, School- though ie 
miſtreſs, Apprehenſion of a common Cheater wil of Fe. 


ting a Dog upon him. Beating one by the may jade 
Husband in Defence of his Wife; by the an Aſſault 
Maſter in Defence of his Servant; or by the zud Battery, 
Servant in Defence of his Maſter. Holding — 1 
a Man that cometh to ſtop the River to his — 
Mill; or to throw down his Booth. Inevita- Life or Mem- 
bly diſcharging his Musket in the Plaintiff's ber, or May- 
Face at a Muſter, Beating one in Defence of beim, in De- 
his Poſſeſſion of his Goods, Houſe, Lands, "<< of the. 


Goods diſtrained, &c. By a Foreſter, of N wo : 


one who reſiſted in the Foreſt. That he im Goods, 2 Inf. 


priſoned another to prevent Miſchief. As the 316. 
killing of another with whom he was fight- 


ing, (not wrangling with Words) until the 


Fury be over. 

An erroneous Proceſs to an Officer out of a Tenant in 
Court, having Juriſdiction, in aid of the Bai- Common 
liff. That the Executor entred the Plaintiff's cannot juſti- 
Ground to take the Teſtator's Timber there. 3 
That he had a Piſcary, and put Stakes in the panions 
Soil. Taking his Goods ſtolen, in the Plain Ground to 


tiff's Houſe, upon freſh purſuic. Entring his take the 
Soil to throw down a Nuſance. Or to take Horſe they 


my Cattle, which the Plaintiff put in his — 4 
Ground. To throw down the Plaintiff 's Houſe he may take 


| on Fire, next mine. Breaking his Windows or him eſſe- 
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Houſe to get out, where he impriſuned me. 


To take a handful of Grain cut of his Heap, 


who took one out of mine, and threw eit into 


his. To carry away his Gain or Mone 


which he threw into my Heap. To chaſe his 
Cittle with a Deg out of my Ground, Da- 


mage-ſenſant. To throw that into the 


Plaintiff s Ground which he throw into mine, 


Tha: my Cattle cook a moutiitul, cc. of his 
Grals paſſing in the Way I had over his 
Ground, againſt my Will. Throwing Goods 
into che Thames out of a Barge, to ſave the 
Lives of the Paſſengers. To fetch out of the 
Plaintiff's Ground, the Trees he granted me. 
Jo dig his Glound to mend my Pipe there. 
That | hunted Cattle out of my Ground with 
a og, which :gainſt my Will run into his 
Ground, I rating and recalling him. A Pre- 
(criprion to cut Graſs in the Plaintiff *s Ground 
lying nigh the Church, to eſtrow the Church, 
being but an Eaſemenc 

Diſtreſs by a Stranger as Bailiff, and the Aſ. 
ſent of the Party. By the Command of the 


| Chief Juſtice, Order of Chancery, &. Roll, | 


tit. Treſpaſs 559. That the Plaintiff ought to 
impale againſt a Foreſt; and for Default of 


Pales, che beaſts went in, and the Foreſter 
fetch hem our. 


Tneſe are Juſtifications and Excuſes that 
mut be pleaded, and cannot be given in 


Evidence upon Not guilty, unleſs it be in Mi- 


_ tigation of Damages. 1 
Treſpals lies for Goods ſtolen, although the 


Thief be convicted of Felony, Latch 144. 


Mar baus Cale, and fo I knew my Lord Hale 1 


held, although in Roll. tir. Treſpaſs 5577. Us 
laid, if it appears on the Evidence that it was 


F clony, | 


„ _ = SETY 


| Lord for cutting down Trees, that he the 
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Felony, Treſpaſs lies not. Which I think is Felony. 
not Law. 

A Man who ſows the Lands to halves with Sous to 
the Owner, or three z9ce to fow' the Land, halves. 
where two of them have no Intereſt, and a 
Stranger take the Corn, they cannot join in 
Treſpats, having no Intereſt but an Agree- 
ment, but the Owner only muſt bring the 
Treſpals, Cro. 3 Part, 143. Goldib. 77. 

Upon reverſing an Ovrlawcy, the Party is Outlzwry 


reſtored, and may have Treſpaſs; but upon reverſed. Te- 


reverſal of a Judgment the Party ſhall only £9 2 

be reſtored to the Money for which the She- Where. Te- 
riff fold his Term, upon a Fieri fac, Cro. 3 Part, nants in 
270. | Common 
Upon Not guilty in Treſpaſs, quare Clauſum —_— in 
fregit, at the Trial the Defendant ſhall not n berg 
ſay, that the Plainciff is Tenant in Common; not, and 
he ſhould have pleaded this, and hath now what Actions 
loſt this Advantage; and if the Jury find it, the one ſhall 


their fin ling is not material, Cre. 3 Part, 55.4. have 2gainſt 


the orher. 


A Man ſells all his Woo!ls ſtanding, grow- See; Inft 197, 


ing, Cc upon the Premiiles, to hold during 200, Ge. 
the Life of the Vendor, rendring Rent; the Woods. 


Vendee cus down all the Trees: If he cuts 

Wood afterwards growing in the ſame Place, 

the Vendor may have Treſpaſs, Leos. 3 Part, 7. 
Treſpaſs lies for a Copyholder againſt the Copyholder. 


Tenant ought to have for Repairs, Godbolt 173, 
By ſeizure of an Eſtray, the Lord hath but Eſtray. 


the Cuſtody and not the Property, and there- 


fore if he Works the Horſe, Treſpaſs lies, Yel- 
verton 96, 97. = 


Treſpaſs with a Continu ando, cannot be for Continuende. 


taking a Horſe, nor ten Trees, &c. nor with- 
out a Re- entry of the diſſeiſed, unleſs his Re- 


entry be taken away by the Act of God, or the 
| | Eſtate 


qro 


Pes frafte. 
Park. 


_ Warren. 


Commoner. 
Falſe Impri- 
ſonment. 
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Eftate be determined ſo as he cannot enter; as 
if Tenant pur auter vie be diſſeiſed, and ce/tuy 
que vie die, for there his Entry is taken awa 


by the Act of God; otherwiſe it it be taken 
by his own Act, as if he releaſe to the Dil. 


ſeiſor, &c. 19 H. 6. 28. 
Upon non cal. No Park by Preſcription ot 


Grant is good Evidence, 18 H. 6. 22. | 
General Treſpaſs for breaking his Park, and 


taking his Deer, &c. doth not lie at Com- 


mon Law, but a Writ is given by the Statute 


Weſt. 1. cap. 20. So if A. have a free Warren in 
the Soil of B. A. ſhall not have Treſpaſs, but 
Caſe for entring the Warren and ſtopping the 
Holes, &c. 


A Commoner cannot have Treſpaſs for the 
Graſs. After a Superſedeas ſhewed to the Bai- 


liffs, falſe Impriſonment lies againſt them, not 
againſt the Sheriff; ſo againſt the Bailiff of a 


Franchiſe, it he take other Mens Goods in 


i Poſſeſſion. 


Execution upon the Sheriffs Warrant; not a- 
gainſt the Sheriff, not againſt the Party, un- 


leſs he procure the Bailiff to take the Wrong. 
He that hath the Freehold in Law, unleſs 


he hath actual Poſſeflion. cannot have Treſpaſs; 


therefore the Heir cannot have Treſpaſs againſt 


the Abater, nor againſt the Tenant at Suffer- 
ance before he hath entred, and only from 


Trieipais 


that Time: But an Executor or Adminiſtra- 
tor ſhall, by Relation, have Treſpaſs from the 
Death of the Inteſtate, c. But a Diſſeiſee 
after Entry, ſhall have an Action for all mean 


Treſpaſſes from the Diſſeiſin, even againſt | 


Strangers, for he is reſtored to che Poſſeſſion 

as initio. : „ 
Treſpaſs cannot be maintained againſt him 

who comes by the Goods lawfully, as by the 


Plaintiff's Delivery, or under that, or by AQ | 
"VO in 


Ch. 15. Of Evidence in Treſpaſs. 

in Law, &c. but Det inue. But Treſpaſs lies 
againſt Tenant at Will, or him that I lend 
my Goods to, who deſtroys them; for there- 
by the Privity is determined It lies againſt 
a Miller for taking Toll where none is due; 
for taking my Servant out of my Service; for 


reſcuing one taken at my Suit out of the Bai- 


liff's Hands, for the Bailiff is my Servant. 
For beating my Wife or Servant per quod, &c. 
Not againſt him that J. S. ſells my Horſe to, 
or has my Goods from the Sheriff, although 


the Sheriff took them wrongfully. It Fes 


for hunting a Fox, Cc. in my Ground. A. 
gainſt Churchwardens, who act by the Juſti- 
ces of the Peace's Warrant, if the Warrant be 
not good. 5 
For digging ſo near my Ground that it fell 
into the Defendant's Pit: But not that my 
Houſe fell into the Pit, for 'twas my Faulr 


to build ſo near another Man's Ground: For 
entring my Ground, to take out his Falcon, 
which flew thither after Game. For killing 


my Tumbler in his Warren. 
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Although I ſell the Goods, it lies for a Treſ. Time. 


paſs done before. Tender of ſufficient A- 


mends before the Action brought, is a good 
Bar for a negligent Treſpaſs, not for a volun- Bar. 


tary one. 


If a Man enter into a Place by Authority 46 initia 


of Law, and abuſe this Authority, he is a 


Treſpaſſer ab initio, for his firſt Entry ſhall be 
intended for this Purpoſe. As if the Leſſor 
enter to view Waſte, and ſtay all Night. If 
the King's Purveyor ſells my Goods. If the 
_ Searcher abuſes my Stuff. If a Man will ſtay 
in a Tavern all Night. If he detains a Di- 
ſtreſs after Amends tendred before impounding. 
If a Bailiff refuſe Bail, Treſpaſs doth not lie 

. againſt 


«12 Of Fvidenc: in Treſpaſs. Ch. 15, C 
againſt him 4b initio, but Caſe ; for the She. 
riff or Under-Sheriff, not he, ought to take 
Bail; not againit the Party nor Bailiff, ot | 
Perſon in aid, if the Sheriff doth not return 
his Writ of Latitat, or makes a falſe Return; ſic 
but it doth ag1inft the Sheriff: So of an Off 15 
cer of an interior Court. [-- 
If the Lord work an Eſtray, Diſtreſs, & 1 
or Executors find a Bond and cancel it, think. L 
Ing it was diſcharged and it was not; they ate P. 
Treſpaſſers ab initio, although they came law. 
por 4 to the Poſſeſſion ar firſt, Roll. tit. Tre ® 
Paſs, 563. 5 
" The Tunatick (and not the Perſon to whom l 
he is committed) muſt bring the Action in his 8 
Name for a Treipaſs done in the Land, Brownl, i 
In Treſpaſs Trefpaſs quare Clauſum fregit, Not guilty 
on Nor guil- was ended * on Trial the Defendant y 
4 De- gave Evidence, That it was in a High- way. 
— 9 Pri Et per Cur. It is a ſpecial Juſtification, and t 
ot give Evi- LE | . . _ 
dence, that Ought not to be allow'd to be given in Ev | \ 
the Place was dence on the general Hine. Hol: ſaid, in 1 
a High-way. Caſe for diſturbing the Plainciff of his Com- , 
„ mon. Upon Not guilty pleaded, he had 
known the Defendant permitted to give in 
Evidence, That he had a Right to Common | 
there, but he never thought it right, and 
| had never allowed it, Watſon verſus Sparks, | 
Salkeld 287. ke | 


Cunatick. 


7 


Ch. 15. 


Of Evidence in Trover. 


Upon Not guilty in Trover and Conver- Trover. 


fion, a Demand and Denial of the Goods, 
is good Evidence of the Converſion; but 
when the Goods come to the Defendant by 
Trover, there muſt be an actual Demand and 
Denial, Plow. 14. lib. 10. 57. Cro. 1 Part, ult. 
pub. 495- Heb. 187. Aller 460. Abridg. Roll. 5. 


Upon Not guilty in Trover, the Defendant Trover. 


may give in Evidence, That the Goods were 
pawned to him for 10 J. that he diſtrained 
them for Rent or Damage-feaſant: That as 

Sheriff, he levied them upon Execution, or 
that he took them as Tithes ſevered, Cro. 
1 Part, 157. 3 Part, 435. Hob. 187. A De- 
mand and Denial of the Goods is Evidence 
of a Convertion. 5 55 

The Citizens of London gave in Evidence 
their Cuſtom to take Tall, Fones 240. 

In Trover for an Horſe proved of 15 J. 
Value, the Jury gave but 3 I. Damages, upon 
Miſtake, they thinking that the Plainciff had 
J...... 
Per IWadh. Wyndham, If the Jury had not 
been gone, they ſhould have mended their 
Verdict; but a new Action of Trover lies for 
Damages for the Horſe, in which the Jury 
_ ſhall prove the 3 J. given was only for the 
Converſion, not the Value of the Horſe ; and 
by him, Trover lies for Goods in the Plain- 
titt's Poſſeſſion, to recover Damages for the 
Converſion only, Tzndal verſus Folliffe, Nerf. 


* | Lent Aſſixes, 1660. 


In Trover by Adminiſtrator, where the 
Converſion was in the Time of the Inteſtate, 
| the Plaiatiff muſt ſhew the Letters of Admini- 
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ſtration, Contr. where the Convetſion was af. 
ter his Death, Per Hale, Norf. Sum. . 1660. 
If an Eſtray be claimed within the Year 
and the Day, cc. and the Lord refuſes to de. 
liver it; Trover lies, though the Keeping is 
not paid for, and the Lord ſays, he detains 
for the ſame; and the Lord cannot detain for 
the Meat, &c. but muſt bring his Action, 


Per Moreton Juſtice, Lent Af. Norf. 1667. Bond 


verſ. Paſton, Quære: Vide Dent. tit. Treſpaſs ; per 


Wyndham contr. and I think is Law, vide Rall. 
tit. Eray 889, 


At the ſame Aſſizes Daniel verſus Berney, by 


| Moreton Juſtice, Proclamation may be made of 


an Eſtray by any Perſon, and it is not neceſ. 


ſary that it it ſhould be made by the Bell-man 


or any other Officer, vide Co. Entries 170, 


Barber verſus Fawcet. In Trover, Iflue was 


joined on Tender of Amends for keeping, &. 


and Verdict pro Plaintiff and Judgment. | 
Note, I find Precedents, that in Trover the | 


Matter of an Eſtray may be pleaded ſpecially, 


or given in Evidence on Not guilty. 8 
| Oats were taken from the Owner, and car- 

ried to a Miller to make into Oat-meal; and | 
before it was done, the Owner prohibits the | 


Miller, &c. and demanded the Oats, who 
notwithſtanding made them into Oat-meal, 
per Berkley, it is a Converſion in the Miller, 


1638. Clayton 57. Holſworth's Cale. 


On nn Cul. The Defendant gave in Evi- 
dence, a Seizure ſor Goods foreign bought 
and foreign fold. Per Cuſtom of Lynn, Norf. 
good, per Hale, Norf. Sum. A. 1668. Harwich 
verſus Twells. 7 


A Man lends his Horſe to a ſpecial Pur- 


poſe, the Bailee abuſes the Horſe, and over- 


works him, then the Lender takes the Horſe 


I | again, 
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again. Per Hugh Wyndham Juſtice, Lent Aſſizes, 
Bucks. Trover lies not, Confable's Cale. 
Actual priſel eſt bone Evidence de prover Conver- Trover. 
fron fans demand, Siderf 264. 
In Trover for Goods, the Proof depended Record. 
on 2 Fieri facias, and venditioni exponas, Which 
could not be found on Record, and admit- 
ted to be proved in Evidence, Hardres Rep. 
De | 
, 138 and Condemnation in the Exche- Trover. 
quer of forfeited Goods, may be given in Treſpaſs, 
Evidence upon Not guilty in Trover, but it 7 Rel. 
muſt be pleaded in Treſpaſs. In Trover of a , ons > 
Horſe, that he is a common Hoſtler, and pleaded C 
that the Horſe was put to him at Livery and Trover to 
died, is good upon Not guilty, Roll. 1 Part, 22. take Corn 
Per Dodderidge, In Trover and Converſion 5 . 
of Goods, if the Defendant derive a Title — and 
from a Stranger, this amounts to the general nd wa ot 
Ihe, otherwiſe if from the Plaintiff Latch miſe. 
186. And Bailment of the Goods to deliver 
to another, and Delivery accordingly, amounts 
to the general Iſſue, and may be given in E- 
vidence upon it, Bulſt. 3. Part, 209. 
If a Carrier loſe Goods, a ſpecial Action of Trover a- 
the Caſe lies againſt him, but not Trover, Roll. againſt a Cat. 
Abr. 6. ſo of a common Carrier by Boat, Ny 


By 114. 


Brown verl. Hedges, Trin. 7. A. B. R. In Declaration 
Trover upon Not guilty pleaded, it appeared of 2 Trover 
in Evidence, That the Defendant was Te- in Middleſex, 
nant by the Curreſy of Lands in Ireland, and 2 +0 Ar 
had cut down and fold the Trees off the E- good. R 
ſtate, and that the Reverſion belonged to the 
Plaintiff, and two others in Coparcenary: 

Upon a Caſe made for the Opinion of the 
. Court, it was reſolved, That in local Actions, 
2s in Treſpaſs quare Clauſum fregit, the * 
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tiff cannot orove a Treſpaſs but where he layy 
ic, nor lay it in any other Place but where it 
is; but it is otherwiſe in Actions tranſitory as 
One Joint. Trover : Ergo, here he may lay the Conver. 
tenant can - fion here and prove it in Ireland. vide Stile 331, 
not bring 2. One Joint-tenant or Tenant in Common 
Lo or Parcener, cannot being Trover againſt | 
gainſt his > he. 4 
Companion, another; if he does, it is good Evidence upon 
but may a- Not guilty : But it one Joint-tenant brings 
gainſt aStran- Trover againſt a Stranger, in that Cale the 
ger, and it 5 Defendant may plead it in Abatement, but 
. hate, cannot take Advantage of it in Evidence, 
ment. 2 Lev. 113. Cro. Elis. 554. Salk. 290. 
Sentence of . In Troxer upon Evidence at a | rial befote 
the Spiritual of Chief Juſtice, at the dittings in Middleſex, 
Court, in a the Caſe was, the Plaintiff proved the Good; 
_ Cauſe within to be in his Poſſeſſion, and to be taken away 
their Juriſ- by the Defendant. The Defendant ſhewed 
| _— bo E. that theſe were the Goods of Fane Blackham 
vidence in in her Life-time, and that che Defendant had 
the Point taken out Letters of Adminiſtracion to her, 
tried; other- and ſo was entitled to the Goods: Upon this 
wn of a the Plaintiff proved, That ſome few Days be- 
- omg fore her Death ſhe was actually married to 
5 him: And in Anſwer to that it was inſiſted, 
That the Spiritual Court had determined the 
Right to be in the Defendant ; for they could 
not have granted Adminiſtration to the De- 
fendant, but upon ſuppoſing there was no | 
ſuch Marriage, and that this Sentence being 
of a Marriage within their Juriſdiction, was 
concluſive, and could not be gnin-fay'd in 
Evidence. Et per Holt, Chief Juſtice. a Mat- 
ter which has been directly determined, by 
their Sentence, cannot be gain-ſay'd. Theic 
Sentence is concluſive in ſuch Caſes, and no 
Evidence ſhall be admitted to prove the con- 
trary, but that is to be intended only in the 
" Hs „5 —_—_ 
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Point di: octly tried, otherwiſe it is if a col- 
He-cal Niacrir is collected or nterred from 
their Sentzn_-; „ s Cale, cauſe the 


Adminiftirn | 15 Came to che Detendanr, 


theretore they inter that the Plaintiff was 
not the Intultire Uusband, as e could not 
have been taken - de, if the Polt there 
tried had been married or unmarricd, and 
their Sentence had been, Not married. Sal- 
| keld 290. Blaickham's Caſe. 


Of Demurrers upon Evidence. 


 Midleton againſt Baker, Cre. Eliz. 42. f. 751. 
In Ejectment, ic was held by all the Court 
upon Lvidence to a Jury, That if the Plain-. 
riff give in Evidence any Matter in Writing 


or Record, or a Sentence in the Spiritual 


Court, (as it was in this Caſe) and the De- 
fendant offers to demur thereupon, the Plain- 


tiff ouglit to join in the Demurrer, or wave 


the Evidence, becauſe che Deſendant ſhall 


not be compelled to put Matter of Difficulty 


to lay Gent, and becauſe there cannot be any 
Variance of a Matter in Writing. But if either 


Party offer to demur upon any Evidence given 
by Wirnels, the other, unleſs he pleaſeth, 


ſnall not be compelled to join, becauſe the 
Credit of the Teſtimony is to be examined 
by a Jury, and the Evidence is incertain, and 
may be enforced more or leſs; but both Par- 
ties may agree to join in Demurrer upon ſuch 


Evidence. And in the Queen's Cafe, the 


other Party may not demur upon Evidence 
ſhewn in Wricing or Record for the Queen, 
unleſs the Queen's Counſel will thereco aſſent z 
but the Court in ſuch Caſe ſhall charge the 
Jury to ſind the Matter ſpecially, as appears 


24 H. 8. Dyer 5 3. But this is by Precogative. 


E e Vide 
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Vide Lib. 4. 104 the fame Caſe, and 1 If. 72. 
where my Lord Coke ſays, if the Plaintiff in 
Evidence ſhew any Matter of Record, or 
Deeds, or Writings, or any Sentence in the 
Eccleſiaſtical Court, or other Matter of Evi- 


_ dence by Teſtimony of Witneſſes, or other- 


wiſe, whereupon Doubt in Law ariſeth, and 
the Defendant offer to demur in Law there- 
upon, the Plaintiff cannot refuſe ro join in 
Demurrer, no more than in a Demurrer 
upon a Count, Replication, &c. and ſo, e Con- 
verſo, may the Plaintiff demur in Law, upon 
the Evidence of the Defendant, but the King's 
Counſel ſhall not be enforced to join in De- 
murrer ; but in that Caſe the Court may di- 
rect the Jury to find the ſpecial Matter. So 


that the ſeveral Sorts of Evidence make no 
Difference as to the joining in Demurrer, 
1 Part, Leon 206. 5 


Darroſe againſt Newbott. Cro. 4 Car. F. 143. 
In Error of a Judgment in Bridgewater : The 
Error aſſigned was, for that, in an Action up- 


on the Caſe /ur Aſumpſit , the Parties being 


at Iſſue, a Demurrer was joined upon the 
Evidence, and thereupon the Jury diſcharged, 
and afrerwards Judgment was given for the 


Plainciff, and a Writ of Inquiry of Damages 


awarded, and Damages found, and Judgment 
thereupon; where the Jurors which came to 
find the Iſſue, although by the Demurrer 


they were diſcharged of the Iſſue, yet ought 


to have aſſeſſed Damages conditionally, if 
Judgment ſhould be given for the Plaintiff. 


And in Proof thereof, was cited Newis and 
Scholaſtica's Caſe, Plo. Com. f 408. and the old 


Book of Entries, &c. And it was ſaid by the 


Court, if theſe Precedents be good Law, 


then it may be enquired of by the ſame Jury 
condi- 
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con i-ionally: Bur it may be as well inquir- Note, He that 


ed ut by a Vrie of Inquiry of Damages. 
when the Demurrer is determined, and the 


demurs upon 
Evidence, ad- 
mits the Evi- 


moſt ulual Courſe is, when there is a Demur- gence to be 
rer upon Evidence, to diſchargs the Jury true. 


without more Inquiry. But as my Lord 
| Chief Baron Montague held art the Aſſizes in 
in Cambridgeſhire, 1682. it may be one Way 
or other. 


In the Aſſize by R. Newis and Scholaſtica his 
Wife, againſt Lark and Hunt, which was 
taken by Default. The Precedent in Plowd. 
Com. as to this Matter runs thus, 


© Recoen' Aſſiſæ præd' exacti venerunt qui ad 
© veritactem de præmiſſis dicend” electi triati & 
© jurati fuerunt ſuper quo Willielmus Ben- 
© lows Serviens ad legem de conlilio prædicto- 
rum R. & Scholaſtice in manutentione Aſ- 
© life prædictè coram Juſtic Dom' Reg' de Banc? 
© hic in evident' Recogn' Aſſiſæ præd dixit quod 
diu ante diem impetrationis Aſſiſæ pred” quidam 
H. Clark fuit ſeiſitus, &c. Et condidit te- 
ſtamentum & ultimam voluntatem ſuam in 
ſcriptis inter alia unde pars inde in hiis Angli- 
cis verbis ſequitur videlicet | Alſo this is the 
*laſt Will and T:tament of me the ſaid Henry 


Clark, for and concerning, &c. | Et ulterius i- 


dem Serviens ad legem ex parte przd' R. & S. 
_ ©dedit in evident' ejuſd' Recognit' quod, &c. 
Quorum prztextu idem jam Serviens ad legem 
*exigit quod iidem Recogn' Aſſiſæ pred' Aſſi- 
ſam præd de tenementis prædict'ꝰ cum pertin” 
in viſu, &c. pro parte ipſorum K. & S. triari 

& comparere debeant, &c. Et veredictum ſuum 

* dare debent quod præd' W. Lark & J. Hunt 
| Ee 2 dictos 
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* dictos R. & S. de tenementis præd cum pertin 
in viſu, &c. dilſeifiveranc. &c. 

© Er præd' W. Lark & H. in propriis per- 
ſonis ſuis dic” quod evident & allegationꝰ præ- 
dict' ex parte præd' R. & S. ſuperius allegat 
* minus ſufficien in lege exiſtunt ad manutenend' 
* Afiiſam præd' ad quos ipſe neceſſe non habet 
nec per legem terre tenetur reſpondere unde 
* pro defectu ſufficient” Evident' in hac parte 
* per” Judicium quod Juratores præd' de vere- 


dicto ſuo in præmiſſis dicend” exonerentur, &c. 


Et quod przd' R. N. & S. ab Aſſiſa ſua pred? 


* haben@” præcludantur, &c. 


Et prxd' R. & 8. dicunt quod ex quo ipſi 


© ſufficien' materiam in manutentione Aſſiſæ 


*przd' in Evident recognit'ꝰ przd' oſtend quam 
© quidem materiam præd' N. Lark and J. Hunt 
non dedicunt nec ad eam aliqualir reſpond 
© petunt Judicium & quod iidem Jurator' inde 
© exOnerentur, & quod præd' W. & J de Aſſiſa 
villa convicantur, &c. Super quo dict eſt Re- 
*cogn' præd quod inquir' quz dampna pred 


R. & S. ſuſtinuer ram occaſione diſſeiſinæ præ- 


© dit' quam pro miſis & cuftagiis ſuis per ipſos 
© circa ſectam ſuam in hac parte appoſir? ſi con- 
ting Judicium pro iiſdem R. & S. in placito 


prædꝰ ſuper evidentias predict” reddi Qui qui- 


dem Recogn' dicunt ſupra ſacram' ſuum quod 
© fi conting Judicium in placito prædꝰ pro prxd? 
© R. & S. ſuper Evidentias prædict reddi, 1idem 
KR. & S. ſuſtinuer dampna occaſione diſſeiſinæ 


© pred” ad 13 5. 44. & pro miſis & cuſtagiis ſuis 


© ad 20s. Et quia Juſticiarii hic ſe adviſare vo- 


unt de & ſup' præmiſſis priuſquam judicium 
| inde reddant; dies datus eſt partibus predic”, 


Note, 
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Note, Severn Exceptions were taken to the 
Manner of giving the Evidence; Hirſt, for 
chat che intir2 Will was not ſhewed, but Part, 
and that this being the Foundation of the 
Evidence, the whole Will ought to have 
been ſhewed ; for there might be ſome other 
Matter of Subſtance, as a Condition, Limi- 
tation, &c. in the Parts not ſhewed. But all 
the Juſtices diſallowed this Exception, and 
ſ+id, the Party in any Title or Bar, needs 
ſh-w no more than what makes for him. As 


in an Act of Parliament, in which are divers 
Branches, tis ſufficient to ſhew that Branch 


which ſerves one's Purpoſe, and not like the 
Calc of a Fine or Recovery of twenty Acres, 
where I muſt ſhew the whole Record, al- 
though | am concerned but in one Acre, be- 


cauſe the Original is intire, and ſo is the Re- 


cord g:0unded upon it. See alſo Fulmerſton 


and Steward's Caſe, Plo. Com. 102. Another 


Exception was, That the Fine was not ſhewed 
under the Seal of the Court, or the Great 
Seal, but one Part indented of the Chiro- 
graph was only ſhewn, which the Jurors 
were nct bound to believe, becauſe it wanted 


a Seal. Bur all the Juſtices were againſt this, 


and ſaid, the Jury might find the Fine of their 
own Knowledge, without the ſhewing of the 
Parties, or they might find it upon the Cre- 
dit of any Witneſs that had ſeen it, and the 
ſhewing the Part indented, is the uſual Evi- 
dence of a Fine. (Note, a Fine indented and 
not exempliſied under Seal, &c. ſhall not be 


delivered to the Jury, 34 H. 6. 25.) And they 
 faid, becauſe it is only the Inducement of the 
Verity to the Jurors, the Party could not de- 


mur upon this; for the Effect of the Matter 
is, that there is ſuch a Fine which is amongſt 
|]. 3 the 
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the Records: And this is the Subſtance of the 
Matter, and the Part of the Chirograph is 
nothing but the Image of the Verity, and 
— there could be no Demurrer upon 
this. OE 

Another Exception was, That the Reco- 
very was not ſhewed under Seal, or at leaſt 
that the Roll of this ought to be alledged cer- 
tainly; but all the Court (except Harper) an- 
ſwered, That upon the general Iſſue, the Jury 
might find Things that proved or diſproved 
the Seiſin or Diſſeiſin, be they Matters of Re- 
cord or otherwiſe, and the Jury could not give 
arightful Verdict, if they could not find them; 


and whatſoever they may take Conuſance of 


Style 22. 
i#hite and 
Pindar ' Caſe. 


themſelves, may be given in Evidence by 
Words, or Copies, or other Argument of the 


Truth. Tis true, in Pleading, a Min can- 


not make a Title by Record, without ſhew- 
ing the ſame under the Great Seal, and if a 
Record be pleaded in Bar, a Day may be 
given to bring in the Record under the Great 
Seal ; but ſuch Day cannot be given to bring 
in the Record upon Evidence, but the find- 
ing of it by the Jury is ſufficient, and they 
may find it of themſelves, although it be not 
ſhewed them in Evidence. Bur perhaps they 
ſhall not be bound upon Pain of Attaint to 
find it, if it be not ſhewed them under Seal; 


but nevertheleſs they may find it, and they do 
well, if it be true. And by the ſame Reaſon 
that they may find, they may take Inſtruction 


Fide Roll. tit. 
Trial 687. 


of it by any Circumſtance, which induceth 
the Truth. (Note, if it be not neceſſary to 
ſhew the Record, and the Jury may find it 
without; yet tis not fit to be permitted to 
prove it in ſuch a Manner, without ſhewing 
the Record, or a true Copy of it.) And the 

Demurrer 
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Demurrer upon Evidence goes to the Law 
upon the Macter, and not to the Verity, 
which is admitted, and the Effet in Law is 
denied; for if the Party will not confeſs the 
Truth of the Matter given in Evidence, then 
he ought ſo to ſay, and put it to the Jury to 
be tried, and if they find this, where it is 
falſe, an Actaint lies; but a Demurrer upon 
Evidence never denics the Truth of the Fact, 
but confeſſes the Fact, and denies the Law to 
be with the Party which ſhews the Fat. 
As to a fourth Exception, for want of al- 
ledging and averring, that H. Clark had not 
any other Iſſue Male than Fobn and F. (upon 
a Limication of a Remainder for want of Iſſue 
Male of II. C. and a Title made to the Plain- 
tiffs Wife, under that Limitation;) the 
ſame Judges anſwered, That which the Plain- 
tiff gave in Evidence, is to the Intent to per- 
ſwade the Jury, that they have a good Title, 
and what they fay ſhall be applied as they 


intended; and as by Preſumption, no Man 


will ſay any Thing againſt himſelf fo it lies 


on the other Side to ſhew what is againſt him; 
and although in Pleading Certainty ought to 


be ſhewed, (to which the other Party muſt 
anſwer, and upon which the Court may 
judge,) yet in Evidence, ſo great and exact 
Certainty is not requiſite; for the Jury may 
found their Verdict, (if the Matter be ambi- 
guous) upon what is moſt probable, and by 
the ſame Reaſon that which is moſt probable, 
is good Evidence, and therefore ir ſhall be 


intended, that H. C. had no other Iſſue Male, 


becauſe the the other Party did not ſhew that 
he had. 1 5 


— 
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The Precedent of a Demurrer upon Evi- 
dence 1n Remiger and Fog. ſa 5 Caſe, in Plowd. 
Cum. f. 1. In an e upon a Seizure 
of Woad imported, the Cuſtoms not bein 
aid, nor any Agreement made with the Col- 
ector i in the Exchequer, where the Iſſue was, 
whether the Defendant made an Agreement 
wich t. Collector of the Sublidies for the 
Woad, 2 4CCOrcing to the Act, Cc. or not. 


© [deo fiat inde inqui ac pro eo quod dem 
© A. F. -afla ct Alien' natus v. ſept apud Ci- 


dietatem lingux tux, &c. A B. E. M. R. 8. 
&c. qui ad veiltai m de piæmiſſi- dicend 
electi triati & juraci dictus A. L. in manu- 
tentione exitus piædꝰ ſuperius ad patr juncti 
& ad proband' exit' ill pro parte iptius A. 
fore verum produxit præd' Tho. Wells Col- 
lect Cuſtom & Subſid Domini Regis in por- 
tu villæ Southampton ac J. S. adtunc & ad- 


in dicto Offic Collect præu' nec non quen- 
dam J. D. Xcoman ad teſtifcand' præmiſſa 
in placito ipſius A. ſpec” fore vera. Qui qui- 
dem Tho Wells examinatus ſup' ſacram 


miſſis dicit quod, &c. L Here recite the Evi- 


dence. | 


Et . Attorn Dom Regis pro eodem 


Dom' Rege dic quod evidentiæ præd ſupe- 
rine Jac” . ninus ſufficiĩen' in le ge exiſtunt ad 


QA A AQ 


ob inſufficientꝰ earundem evident* ac ex quo 
ber eridentias las non dedicitur forisfactura 
bonorum 


vitatem 7 3cevs | t + fue ir Porengalia ſub 
obediemti oral Ori) aliæ Regis petit me- 


huc Clericum five ſervient ptius Tho. Wells 


ſuum coram Baronibus hic præſtitum i in præ- 


manute q nd' ſeu proband” exit” pro parte ip- 
fiu> A. F. ſuperius a patriam junct unde 


X * PY * * * Lad AN 


CCG c ML EF 
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« honorum præd' in informatione præd' ſpec 
idem Arrorn' Dom' Regis pro ipſo Dom' Re- 
* ge petit Judicium ac quod 2aJem bon? re- 
* maneant Domino Regi forisfacta juxta for- 
C 

© evidentizx præd' ſuperius ex parte ipſius A. F. 
dat' ſufficien' in lege exiſtunt tam ad manu- 


tenend' & ptoband' exit prad' pro parte 


dicti A. F ſuperius ad patriam junct' quam 
cad excludend Domin' Regem de aligua fo- 
© risfactura bonor* præd' habend' Ad quas 


* prx? Attorn Domini Regis p- ipſo Dom 


Rege minus ſufficienter reſponuit nec ali- 
© quod pro ipſo Rege allegavit unde idem A. 
© pet! Judicium ac quod pred' bona in dicta 
© informatione ſpec” ei reliberentur quodque 
* ipſe quoad præmiſſa ab hac Curia dimittatur. 
Ideo ad Judicium. | 


Note, In this Cafe, the Agreement accord- 


ing to the Statute, was put in Iſſue generally, 
_ yet the ſpecial Agreement maintained the 
a 


And whcreſoever the Evidence doth not warrant, 


Regula, 


prove and maintain the very ſame Thing that is in 
Iſſue, that Evidence is defective, and may be de- 
murred upon. 


it was f-id in this Caſe, That to prove the 


Bond mad: in another Place, doth not prove 


the Bond nor warrant the Iſſue, becauſe the 
Delivery is intended to be where the Date is; 


bur the Witneltes cannot prove the contrary, 


and fo the Ifſue is not proved. But ſurely 


if this be found, the Plaintiff ſhall have Judg- 


ment as well as upon a Bond delivered before 
the Date, 3 1 H. 6. Plo. 7. Roll. 677. But In- 
fancy, or made by Dures, cannot be given in 


Feri 


mam Statuti prxd' Lt præd' A. F. dic quod 


Upon non ef fictum to a Bond dated at Vr: Nun 


121 


eſt faFum, 


426 


Releaſe. 


Reguls, 


Of Demurrers upon Evidence. Ch. 15. 


Evidence upon non eff factum, Lib. 5. Mbelp. 
dale's Caſe, 119. becauſe thereby the Bond is 


not void but only voidable : Otherwiſe of 


the Bond of a Feme Covert, or Monk, for 


there the Bond is void, and ſo non eſt fatum, 


and ſo of a Bond made to a Feme Covert, 
and the Husband diſagree to it, or by Huſ. 
band and Feme, non eſt fuctum of the Wife. 
In an Aſſize, if the Tenant plead nul tort, 
nul diſſciſin, he cannot give in Evidence a Re. 
leaſe after the Diſſeiſin; but a Releaſe before 
the Diſſeiſin he may, for then there is no 


Diſſeiſin upon the Matter. 


In a Writ of Right, if the Tenant join the 
Miſe upon the meer Right, he cannot give 


in Evidence a collateral Warranty, for he 
| hath not any Right by it, and therefore it 


ought to have been pleaded, 1 In/. 283. 
Regularly, whatſoever is done by force of a War- 


rant or Authority, ought to be pleaded. 


But Note, In all Caſes where one cannot 
have Advantage of the ſpecial Matter, by way 


of Plea, there he may have Advantage of it 


in Evidence; as for Example, the Rule of 
Law is, That one cannot juſtify the Death 
or killing of a Man; and therefore if one 


kill another in his own Defence, he cannot 


plead this ſpecially ; but he may give this in 


Evidence: And ſo in Defence of his Houſe 


againſt Thieves and Robbers, Cc. 

By the Statute 23 H. 8 cap. J. any Thing 
done by the Authority of the Commiſſion of 
Sewers, may be given in Evidence upon the 


general liſue. ET 
After taking the general Tue, the Defendant 


cannet give in Evidence any Thing that goes in 


diſcharge of the Aci ion; as in Debt upon nil de- 


bet, he cannot give in Evidence a Releaſe, nor 


à Grant 
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a Grant to cut Trees, to repair upon aul waſt 
fait, nor making of a Ditch to amend the 
\{-adow : But that he only lopped the Trees, 
he mav, if Waſte be afligned in ſuccidendo 

Arbures, Cc. Neither if a Statute was made, Statute. 
That all Tenants for Life ſhould be diſpu- 
niſhable of Waſte, could he give in Evidence 

this Statute, 28 H 8. Dyer 28. for the Diſ- 

charge ought to be pleaded, becaule it ad- 

mits a Cauſe of Action without it. 

In an Ifſue upon Villenage regardant to Villenage. 
a Manor, a Villain in groſs is no Evidence, | 
Dyer 48. | | 

In Waſte by the Grantee of a Reverſion, Attornment. 
by Mountague and Fitz. the Leſſee may plead 

that he in Reverſion ne grants pas per le fait, 

and give in Evidence, that he never attorned, 
or he may traverſe the Attornment at his 
Election, Dyer 31. 
In Reſcous by the Lord, upon Not guilty, refcous. 
the Defendant ſhall not give in Evidence, 
That he doth not hold; by Vavaſour and Bryan; 

and ſo if he ſaid nothing is bebind in Avowry, Avowry. 
he ſhall not give in Evidence that he doth 1 
hold of him, J 1. 3. 

In Aſſize, Feoffment pleaded, the Plaintiff p 
faid he did not infeoff modo & forma upon the 
Deed and Letter of Attorney to infeoff upon 
Condition found, if the Attorney made it 
without Condition, this well proves the Iſſue 
for the Plaintiff, 13 E. 4. 4. 
lf one plead a Feoffment Fointment with 

his Companion, or of a Feme Covert, the 
other may ſay, ze enfeoffa pas, and give the 
Matter in Evidence, and the Court ſhall in- 
ſtruct the Jury of the Law, 18 E. 4. 29. 


Bui 
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Evidence which is contrary to that in Iſue, o 
which is not agreeable to the Matter in Iſſue, is not 
good. | 
As appears by ſeveral Caſes which you may 


find in the Chapter of Evidence. As upon 


the Iſſue, nothing paſſes by the Deed ; you can. 
not give in Evidence, that it is not your 
Deed, for this is contrary to the Iſſue, and to 
that which is acknowledged in the Plea by Im. 
plication, 5 H. 4. J. 2. 


And ſo upon Not guilty in Aſſault and Bat. 


tery, and Evidence that it was done in his 
own Defence, is not good. 3 

And ſo in Debt upon a Bail-Bond, you 
muſt plead, That there is not the Name of 
Sheriff in it, & iſſint nient ſon fait, and can- 
not give in Evidence upon n eſt factum, for 
it is contrariant, F E. 4. 5. 
So upon Iſſue of Common appendant, Com- 
mon pur cauſe de vicinage is not agreeable to 


the Matter in Iſſue, and therefore cannot be 
given in Evidence, 13 H. 7. 13 


M bere the Evidence proves the Effect and Sub- 
ſtance of the Iſſue, it is good. A 
As to prove a Grant or Leaſe pleaded Sim- 
plement, a Grant or Leaſe upon Condition, 


and the Condition executed, is good ; for this 


proves the Effect and Subſtance of the Iſſue, 
14 H. 8. 20. So a Promiſe to the Wife, and the 


 Husband's Agreement proves a Promiſe to the 
Ither Cafes Husband, and this you may ſee in many Caſes, 


of Evidence. in the Chapter of Evidence. 


Maintenance. 


Juſtifiable Maintenance cannot be given in 
Evidence upon the general Iſſue, but muſt be 
pleaded. The Maſter may juſtify for his Ser- 


vant. Any Man for his Kindred, &c. or to 
give Money to the Poor, &c. But that he 


was of his Counſel may be given in Evidence 


k 3 


"© 
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upon the general Iſſue, for to give Counſel, 

is not Maintenance, 22. H. 6. 35. 28H 8. 6. 

In an Hue upon a Preſcription traverſed, A Witneſs 

the Plaintiff gave in Evidence a Deed, bear- may prove 

ing Date after the Time of T.imitation, ci! „Ne 

after the Time of R. 1. And the Defendant Will. Taugb. 

would have demurred in Law upon it, and , Rep. 77. 

well he might, per Cur. Whereupon the Plain- 

tiff would not give this in Evidence, but 

gave other Evidence 34 H. 6. 37. See Chap- 

ter Evidence, where a Grant ſhall be taken pregriprion; 

as a Confirmation of a Preſcription. . 
Note, The Opinion, 12 H. 4. 21. That a Ancient 

Deed made before the Time of Memory, may Deeds. 

be given in Evidence, although it cannot be 

pleaded. . 

Vile Repl. in Fitz. 34. Repl. of a Sow and gow pigged, 

Pigs, the Defendant juſtiſied for the Sow ; being taken 

and to the Pigs, pleaded he did not take in Diſtreſs. 

them; the Jury found, that the Sow was with | 

Pig, when ſhe was taken, and after caſt her 

Pigs in the Cuſtody of the Defendant, and 

the Plaintiff recovered Damages: For ſays 

Bro. Abridg. tit. General Iſſue, 88. This is a 

{ſpecial Taking in Law. 

I ſufficeth to prove the Subſtance, without any geguls. 

preciſe Regard to the Circumſtance. As if an In- Subſtance: 

dictment be, That with a Dagger the Offen- Circum- 

der gave another a mortal Wound, Ct. And — 

in Evidence it is proved to be done with a Qment. 

Sword, Rapier, Club, Bill, or any other 

Weapon, the Offender upon this Evidence 

ought to be found guilty; for the mortal 

Wound is the Subſtance, and the Manner of 

the Weapon is but the Circumſtance; yet 

ſome Weapon ought to be mentioned in the 

Indictment. And fo if A. B. and C. be indict- 

ed for killing of J. S. and that A. * 
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the Plaintiff Murderer, the Defendant — 
e ew 
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and the other were Abettors; to prove that 
B. ſtruck, is ſufficient, &c. 
Manſlaughter upon an Indictment muſt bg 
found, if proved, becauſe the killing is Sub. 
ſtance, upon which Judgment ſhall be given. 
Indictments for Murder of Miniſters of Ju. 


Nice. in Execution of their Office, may be 


general, viz. That the Pritoners felonice, vo- 
luntarie & ex malitiz (ua præcogitata, Oc. per- 
cuſſerunt, Cc. without alledging the ſpecial 
Matter which may be given in Evidence, for 


the Law implies Malice prepenſed. So if a 


Thief in robbing, kills a Man that reſiſtz 


him, or a Man is killed without any Provoca. 
tion, or without Malice prepenſed that can 


be actually proved, the Law adjudges this 
Murder, and implies the Malice ; and in theſe 
Caſes, the Offenders may be indicted gene- 


rally, That they killed of Malice prepenſe; 
for the Malice implied by Law, given in Evi- 


dence, is ſufficient to maintain the general In- 


dictment, Lib. 9. 67. Mackalley's Caſe. 


So of an Indictment as Acceſſary to two, 
to prove Acceſſary to one, is ſufficient, Lib. 
9.119. 


In Cromwel's Caſe, Lib. 4. 12. Although it 
was objected, That in an Action of Slander, 


if the Defendant will juſtity, he muſt juſtify 
the ſame Words, and in the ſame Senſe, as is 


laid in the Nar, or elſe he muſt plead Not 


guilty, and give the ſpecial Matter, that is 
the Variance in Evidence. Yet the Court 


held, That the Defendant ſhould not be put 


to the general Iſſue, but might juſtify, al- 
though he varied from the Plaintiff in the 
Senſe and Quality of the Words; and might 
ſer forth the coherent Words, As for calling 


i 
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ſew that they were ſpeaking of Hares, and 
the Words were ſpoken in Reference to kil- 
ling of Hares. | L 

Upon the Iſſue, if the Lord of the Manor Copyhold. 
granted the Lands, per copiam rotulorum Curiæ In P ling rens 
maneris pred” ſecumdum con uetudinem manerii py Style 
pred To prove that there were cuſtomary — nid. if 
Lands in the Manor, and that the Lord of copies of 
late granted the Land, Cc. per copiam Rotu- Court-Roll 
lor. Curie, where it was never granted by be ſhewed to 
Copy before, is no good Evidence to find el. 1 
the Cuſtom, or that the Lands, Cc. were ſtate, 4 3 
grantable or demiſeable by Cuſtom, Leon 55. joyment of 
Kemp and Carter's Caſe. ſuch Eſtates 

Forger of a Decd, in which is contained muſt allo be 
2 Demiſe of the Site of the Manor of R. and — = 
terras dominicales, Cc. A Deed of the Site and proof is nor 
all the Demeſnes of the ſaid Manor, exceptis good. 
duabus clauſuris, & c. is good Evidence; for it pages 
is not neceſſary to conſtrue terra: dominicales, Btus & pars.” 
Fc. omnes terras dominicales, &c. for Lands 1 
not accepted are terræ dominicales, and ſo the 
Court is ſatisfied by that Evidence, Leon 139. 

Atkins and Hale's Caſe. 

In a Replevin, the Taking was ſuppoſed in No Evidence 
R. The Defendant ſaid, That the Place where to be given 
is forty Acres, parcel of the Mannor of R. ?8*inft what 
which is his Freehold, and avowed for Da- u n the e 
mage - ſeaſant; the Plaintiff ſaid, that the __ 2k 
Place where is Parcel of the Manor of R. in 
R. and conveyed Title to himſelf in that; 

Ab/que hoc that the Mannor of R. unde, was 
the Freehold of the Defendant. It was the 
Opinion of the Juſtices, that the Plaintiff is 
eſtopped to give Evidence that the Defendant 
had not any Manor of R. for the Words abſque 
boc and unde imply he had ſuch a Manor, but 
he ought to have taken it by n, 

that 
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Eſtoppel. 


Drmurrer. 
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that the Defendant had no ſuch Manor of 
R. in R. abſque hoc that the foity Acres was 
the Freehold of the Letendunt, Dyer 183. 
Where a Man is eſtopped in Pleading, to 
ſpeak againſt his own Ded, yet he ſhall not 
in Evidence; as in 1:)m's Cafe againſt Mor- 
ris, Cro. 4 Car. 109. Upon Evidence at Bar, 
it was held by all the Juſtices of the Com- 
mon Pleas, "That where one makes a Leaſe 
for Years of Land by Indenture, and hath no- 
thing in the Land, and afterwards purchaſerh 
the Land and aliens it ; aithough it be a good 
Leaſe for Years by Eſtoppel againſt him and 
his Alience, by way of Plcading, and ſhall 
bind them, yer it ſhall not bind the Jury, but 
they may find the Truth; and if they find 


the Truth, the Court ſhall adjudge it to be a 
void Leaſe, Vide tamen Rawlin's Cale, Lib. 4. 
53. Sutton and Dicken's Cale, Leon 1 Part, 


f. 206. 1 Inft. 47. 227. Edwards againſt Omel- 
hallum, March 64. Fames and Landon's Caſe, 
Cro. 27. Eliz. f. 36. Leon, 3 Part, 210. Bulſt. 
ö 5 

Note, That if a Demurrer be made upon 
the Evidence, the Evidence ought to be en- 
ered verbatim, Keilway 77. Where in Account, 


agaiuſt one generally as Bailiff, the Evidence 


that charged him ſpecially by Reaſon of his 
Tenure to collect, Cc. was upon Demurrer 


held not good. 


Matter of Surpluſage ſhewed in Evidence 


ſhall not hurt, Keilway 166. 


Iſſue was upon a Deviſe to 4. Harding and 
her Heirs, modo & forma, and the Will given 
in Evidence was, A. H. ſhall have all my Inhe- 
ritance, if the Law will allow it, and held ſuf- 
ficienc to maintain the Iſſue, Hob. 2. So upon 
ne unques receiver per maines F. S. a Delivery 

4 from 


_. OI 


__ ew. vr LL 1 


Hole in the Highway, into which his Gelding upon Evi- 
fell, Ce. Upon Not guilty , this Evidence dcace. 
given, That the Plaintiff's Servant was driving 


by Reaſon of the Hole he fell, &c. Upon 
who digged the Hole. Rolle Chief Juſtice, 
Hole digged, and all the Matter conducing 


is, and a Venire de novo was awarded, Style 
335. 5 1 
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from J. D. by the Appointment of F. S. to Account. 
the Plaintiff's Uſe, is good Evidence, Hob. 36. 

Iſſue whether A. was taken by a Capias ad Arreſt 


ſat. at the Suit of B. and Evidence of a Ta- 


king at the Suit of C. and then a Delivery of a 
Capias ad ſat. at the Suit of B to the Sheriff, 
is good, Hob. 5 5. But a Taking upon a Ca- 
pias utlagat. Or capias pro fine, with a Prayer of 
the Plaintiff, that he may remain for his Sa- 
tisfaction, is not, Ibid. 

In a Conſimili caſu, where the Demandant confomili coſa. 
counts of an Alienation in Fee, yet the De- Subſtance. 
fendant ſhall make his Traverſe to the Alie- 
nation modo & forma; and then the Deman- 
dant ſhall maintain the Iſſue by an Aliena- 
tion in Fee, or in Tail, or for Life, for they 
are all alike material, Hob. 105. „ 

In an Aſſize, the Defendant pleaded the Warranty 
Deed of the Brother of the Plaintiff, with 
Warranty, a Deed of the Father with War- 
ranty will not maintain the Defendant's Iſſue, 

Hob. 55. 5 

In an Action on the Caſe, for digging a Demurrer 


the Plaintiffs Gelding in the Way, and that 


which ic was demurred, becauſe it was noc 
proved that there was ſuch a Highway, or 


That Evidence is no more than a ſpecial Ver- 47m ſr 
dict, and it ought to find the Way and the ch. 


to the Iſſue, and therefore it is not good as it 


Ff In 
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Record. 
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In Trover and Converlion, there was a 
Demurrer joincd upon the Evidence, and 
thereupon the Court directed the Jury to find 
Damages for the Plaintiff, if upon the Argu- 


ment of the Demurrer, the Law ſhould be ad- 


judged for him, and then the Parties deſired 
the Jury might be diſcharged, and referred 


the Matter to the Judges, to determine the 


I 1w upon the Evidence. In this Caſe Rolle 
Juſtice, took this Difference: If a Record be 
pleaded, it muſt be ſub pede ſigilli, or elſe the 
Judges cannot judge of it; but it may be gi- 
ven in Evidence, and the Jury may find it, 


though it be not ſub pede ſigilli. And the 


Court adviſed the Parties for their own Expe- 
dition to let a Venire facias de novo be iſſued 
our, and to wave the Demurrer upon the 
Evidence, becauſe it was not good, nor could 
not bring the Matter in Queſtion before 

them, that they might determine it; for one 
Party ſaith there is a Writ, and the other ſaith 


there is not a Writ, which is bare Matter of 
Fact for the Jury to determine, and not for 


tlic Court; and the Demurrer ought to have 
been, whether the Writ de good or bad, and 
ſhould have admitted that there was a Writ 
riel quel; and then had the whole Matter 


com legally before the Court, to wit, Whe- 


ther the Evidence given to the Jury be ſuffi- 


cient for them to find a Verdict for the Plain- 


tiff, upon the Iſſue joined or not? For the 
Matter of Fact ought to be agreed in a De- 
murrer to an Evidence, otherwiſe the Court 


cannot proceed upon the Demurrer. And he 
| ſaid, It a Deed be pleaded, the Party muſt 


ſhew it in Court; but in Evidence, tis not 
abſolutely neceſſary to ſhew it, it it can 
otherwiſe be proved to the Jury, and ſo * 


Th. 15. Of Demurrers npon Fuidence. 


of a Record; and concluded, that the De. Record. 


murrer was not good. and that there ought 
to be 4Vcnire clas de novo to ry the Matter 
avain Bron juſtice ſaid, there ought to be 
a lire f:cias de mowo, but that Judgment 
ought ro be given againlt one Party, to wit, 
the Deſendant, for ill joining in te Demur- 
rer, to the Inrene the YVarty that is not in 
Fault may be diſmiffed; and the 'aeties here 
have waved the Trial per Pais, by joining in 
the Demurrer. But Rolle anſwered, That no 
Judgment at all could be given, for both Par- 
ties be in Fault, one by tendring the emurrer, 
and the other by joining in it; and the De- 
fendant might have choſen whether he would 
have joined or not, but might have prayed 
the Judgment of the Court, whether he 
ought to juin? The Court adviſed to fearch 

Precedents for a Venire facias e novo after 4 
Demurrer upon an Evidence, and if there be 
any, they hold that the fame Jury ought to 
come again, and not another. Rolle ſaid, if a 
ſpecial Verdict be found infufitcient, a new 
 Fenire facizs ought to iſſue, and he ſaw no 
Ditference, between that and this Cale, Mrigbt 
and Pindar's Caſe, Style 22 and 34. 


Where the Iſſue is not perfect, no Evidence Imperf.& 
cin be applied, neither can the Juſtices of Iffue. 


Nift prius proceed to the Trial of ſuch an Iſ- 
ſue. As whether the Money be paid after the 
Date of the Obligation, and the Date was 
teſt out and did not appear in the Record, 
Brown. 2, 47. 


Note, It there be a Demurrer, yet there Pleas puir 
may be a Plea pas darrein Centinuance ; and darrein contis 
if the Plaintiff take Iſſue, or demur to this . 


Plea, yet the Court muſt alſo conſider cf the 
firſt Demurrer; for if upon that ſtanding 
£ we con- 
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Averment. 


N Averment 
had upon or 
againſt a 


Deed. 


Conſidera- 
tion. 


Uſes. 


Of Averment-s, Ch. 15. 


confcſſed by the Demurrer, the Plaintiff could 
not have his Adion, the Court cannot give 
Judgment tor him, howſoever the latter Iſſue 


or Demurrer pals. But otherwiſe if the firſt 


had been an Iſſue; for then nothing were 


confeſſed to his prejudice, and then that had 


been utterly relinquiſhed by a ſecond Iſſue, 
or De:murrer, Hob. 18. with a Query, Ge. 
When this Plea is pleaded, the Juſtices of 
Niſi prius cannot proceed to take the Inqueſt, 
neither can the Plaintiff reply chere, but in 
Bank, Bulſtr. 92, 93. 


Of Averments. 


And in regard what may be averred, may 


be proved and given in Evidence, "will not 


be impertinent to draw a ſhort Scheme of A- 
verments, with which I will conclude. 

Io alter, quality, or abridge the Opera- 
tion of it, if there be any apt Words in the 


Deed, whereupon to ground it. As a Grant 


to A. the Son of B. and he hath two Sons of 
that Name, of the Manor of S. and he hath 
two Manors of that Name, which Son or 

Manor was intended may be averred. And fo 
may a Conſideration of a Deed that is beſides, 
but not that is againſt, the expreſs Conſidera- 
tion of the Deed; nor can any Thing againſt 


the Words of the Deed either inlarge or 


reſtrain it. 

Nor can a Uſe againſt or beſides the expreſs 
Ules in the Deed ; but where no Uſe is ex- 
preſſed, or incertainly expreſſed, it may; and 
alſo to "reconcile 2 Fine, and the * 
to lead the Uſes of the Fine, Lib. 2. 7 


But 
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But when a Deed is utterly incertain, no 
Averment ſhall help it. As a Grant to one of 
the Sons of J. S. to two & Heredibas, Cc. 

An Eſtate to a Woman for her Life may Upon or a- 
be averred to be made for her Jointure, geinſt a Re- 
Dyer 146. lib. 4. 4. And that the Thing grant- cord. 
ed to me by a new Name is all one Thing 
with that which hath another, or an old Name, 

Dyer 37. 44- © 

A Thing that is againſt or betides a Re- 
cord, or any Thing that is within it ſhall not 
be averred; therefore the Date of a Recogni- 
zance expreſſed to be taken at Dale cannot be 
averred to be taken at Sale. But ſuch an A- 
verment as may ſtand with the Record may be 
admitted. As that the Fine was beſore the A Fine taken 
Inrollment (being both in one Term,) the by 7 M. Eſq; 
Ules of a Fine or Common Recovery may be yu, — 
averred ; or what, or who was meant, where A won 
there are two of a Name, Cc. Lib. 8. 15 5. the Ded. p. 
The Heir in Tail cannot aver againſt a Fine the Record 
levied by his Anceſtors, That partes finis nibil not we = 
babuerunt, Lib. 3. 84, 85. Leon 75, 76, Cc. n 
But when Tenant in Tail accepts of a Fine, erte 33. 
and grants and renders the I.and by the ſame Cro 2 Parr, 
Fine, which is executory; there, if no Exe- 1! 
cution be ſued in the Life of Tenant in Tail, 
his Iſſue may aver Continuance of Poſlſeſ- 
ſion, Cc. in his Father; for this ſtands with 
the Fine, and the Acceptance of the Fine al- 
ters not the Eſtate. 5 

If a Man and his Wife ſell her Land for 
Money, and after levy a Fine to the Vendee, 
and his Heirs, it may be averred it was for 
Money, and fo carry the Uie to the Vendee, 
without any Declaration of Uſe, which o- 
therwiſe would reſult to the Woman and her 
Heirs: And ſo other Uſes may be proved, 

nb Ff 3 than 
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than what are in an Iadenture of Ules ſub- 
ſequent to the Conveyance, cc. Lb. 9. 8. 526, 

Tenant in Tail witi: Remainder in Tail to 
A. Revertion in Fee to himſelt, bargains and 
ſells Land, Cc. and levics a Fine to him with 
Proclamation, with general Warranty. The 
Conuſee infeoffs 4 
Refolved, The Bargaince had an Eftate de. 
terminable upon the Death of the Tenant in 
Tail, (and alſo the Revertion in ee, which 
the Bargainor had) and his Wite fall be en- 
dowed, but this determines upon the Death ui 
the Tenant in Tail. 
Reſolved, The Fine doth not diſcontinue 
the Remainder, for this doth not paſs any 
Eſtate, but this Eſtate of the Bargainee is du- 
rable, Ce. ſo that it ſhall not determine, un- 
OS TR. the Tenane i in Tail die without Iſſue; and 
the Concluſion may be conſoeſſed and avoided. 
Reſolved, That Warranty doth not bar the 
Remainder, for this was annexed to the Fee 


Fee, and doth not extend to the Remainder, 


for the Conuſee cannot inlarge, Cc. 'Tis a 
Maxim, that a Warranty bars no Freehold, 
hich is in eſſe, Poſſeſſion or Remainder, exc. 


and not diſplaced before or at the Time of the 
Warranty, although it be diveſted before the 
Deſcent. 

| Reſolved, A Warranty cannot inlarge the 
Eſtate. | 
Reſolved, The Feoffment of the Conuſee 
was not a Diſcontinuance of the Remainder, 
becauſe he was not Tenant in Tail ; fo of the 
Grantee of tetum ſtatum ſuum, Cc. 
| Reſolved, A collateral Warranty may be gi- 

ven in Lvidnce, and found by the Jury. 


The 


1.) 


determinable, Cc. and to the Reverſion in 
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The Chief Juſtice held, That by the Feoft- 
ment of the Conuſce, the Remainder was not 
diſplaced nor put to a Right . iis Lee-lim- 


ple, and his Fee determine pots; and the 


Feoffment which in ir ſelf is not tortious, 
cannot be torti 15 to another. Otherwiſe it 
is when Tenant for Life, or Remainder in 
Tail, &c. makes a Feoffment, for the Feoft- 
ment it ſelf is tortious. 
Note, There are ſome Titles, to which a 
Warranty doth not extend, as in the Cale of 


an Exchange, Condition upon a Mortmain, 


Conſent to a Raviſher, &c. tor in theſe Cates 
no Action ies, in which Vonciier or Rebut- 
ter may be, neither ſhall a Deſcent take 1way 
Entry in theſe Cafes, and cannot be diſplaced 
out of their original Lflence. Collateral 
Wiiranmy ſhail bar Di wer, and yet an Action 
is given fur du But a Fine, Sc. and five 
Years bar the. Titles and Dower alſo, if an 
Action be not brought in Time, Seymours 
Cale, Lib. 10. 96. | | 

Buck/.r and H:rvey's Caſe, Lib. 2. 1 7. 
Tenant fur Life leaſes for four Years, and 
afterwards grants the Tenements, Hab. from 
P. for Life, after P. the Leſſee attorns, then 
the Grantee enters and leafes at Will, to 
which Tenant at ill the Tenant for Life 
levies a Fine Come ceo, Cc. Rem. in Fee 
enters. 

Reſolved, The Grant was void, for an 
Eſtate of Freehold cannot commence in futuro, 
and the Grant being void at the Commence- 
ment, the Attornment afterwards cannot 
make it paſs ; and that the Grantee was a Dil- 
ſeiſor. But if the Grant had been good at 
the Commencement, and was only to have its 
Perfection by a ſubſequent AR, as by Livery 

1 Ff 4 upon 
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Upon a Charter of Feeoffment, &c. and 
the Grantee enter before the Perfection, he is 


not a Diſſeiſor, but a Tenant at Will. 


Reſolved alſo, If the Fine had been levied 


to the Diſſeiſor himſelf Come ceo, Cc. he 


which had the Right of Remainder, may en- 
ter for the Forfeiture; for it was agreed, that 
the Right of a particular Eſtate may be for- 


feired, and Entry given to him who had but | 
a Right. As if Leſſee for Years be ouſted, 
or Tenant for Life diſſeiſed, and the Leſſee 
for Years brings an Aſſize, or the Leſſee for | 


Life a Writ of Right, Cc. tis a Forfeiture. 


Reſolved alſo, That the Fine being levied | 


to the Tenant at Will, it is a Forfeiture, and 


he which had Right of Remainder may enter, | 
and the Tenants for Life and at Will alſo, 
ſhall be eſtopped to ſay quod partes finis nibil 


hab Cc. and of ſuch Eſtoppels which are by 


Matter of Record, and trench to the Diſhe- 


riſon of them in Reverſion, &c. they ſhall 
take Advantage although they are Strangers 
to the Record, for they are Privies in Eſtate. 

Reſolved alſo, If the Diſſeiſee levy a Fine 


to an Eſtranger, the Diſſeiſor ſhall retain for 


ever; for the Diſſeiſee againſt his own Fine 
cannot claim the Land, and the Conuſee can- 


not enter, for the Right of the Conuſor can- 


not be transferred to him; but by the Fine 
the Right is extinct, whereof the Diſſeiſar 
ſhall have Advantage. But in Croke, 1 Part, 
482. 13 Car. it was moved, If the Diſſeiſee, 
not knowing of the Diſſeiſin, levied a Fine 


to a Stranger, whether that ſhould bar his 
Right, and move to the Benefit of the Diſ- 


ſeilor, according to Buckler's Caſe ; and ſaid, 
if admitted, would be of very miſchievous 


 Cenſequence, and by two Judges held, Thar | 


it 


| 
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ir ſhould not enure to the Benefit of the Dil. 


ſeiſor, but to the Uſe of the Conufor him- 


ſelf; for otherwiſe a Diſſeiſin being ſecret, 
may be the Cauſe of Diſheriſon of any one 
who intends to levy a Fine for his own Be- 
nefit, for Aſſurance of his Lands upon his 
Wife and Children, or otherwile, 1 If. 
277. 


Not againſt ſuch Certificates as are a defi- Againſt a 


nitive Trial of the Thing certified, as the Certificate. 


Biſhop's Certificate of Excommunication , 


Biſtardy, lawful Marriage, Cc. So Certi- 
ficates of the Marſhal of the Hoſt, which 


is a Trial; but againſt Certificates only of 
Information it may be : As againſt Certifi- 
cates upon Commiſſion out of any Court, or 
of the Commiſſioners that affirm a Man a 
Bankrupt, which are not triable in a Courſe 
of Law, but Informations, Lis. 7. 14. Lib. 8. 
121. 


So of a Return, if it is a definitive Trial Upon » Re- 
of the Thing returned, no Averment lieth turn. 


againſt it. As the Return of a Sheriff upon 
ſome Writs, as a Writ of Partition, Elegit 


and of Hab. Corp. from a Mayor, &c. Bur if 


the Return is not definite, as upon a Re- 
ſcous, c. an Averment doth lie, and upon 


this you may go to Trial: So if there be a Re- 


turn to indanger a Man's Life, or his Inheri- 
tance, an Averment may be had againſt it, Dyer 
348. 117. So it lyeth againſt the Returns of 


Bailiffs of Franchiſes, ſo that the Lords be 
not prejudiced in their Franchiſes thereby, 


Geldib. 129, 139. pl. 23. | 
In Action for a falſe Return, an Averment 
doth lie againſt the Sheriff's Return, Winch 
too. and ſo it doth in any other Action, than 
in that the Return was made. 
Any 


442 Of Averments. Ch. rg, 
Upon or a= Any Averment may be upon a Will or any 
1 Part of it that may help to expound it, and of 
N ſuch a Thing that may ſtand with the Will, 
lieth alto and may be collected out of the Words. As 
they be under which Son he meant, Cc. Lib. 8. 31, 41. But 
Seal of Court. no Averment againſt or beſides that which 

is expteſſed in the Will, or which cannot be 
gathered to b. de Mind from the Words, nor 
of any Thing chat doth not cohere with the 
Will; eſpecially if it be about Lands, as 
in the Lord Cheyney's Caſe, Lib. 5. 68. A 
Deviſe to A. and the Heirs of his Body, the 
Remainder to B. and the Heirs Male of his 
Body, on Condition that he or they or g 6 
them ſhould not alien, &c. no Averment ſhall 
be taken to prove by Witneſſes or other Evi- 
dence, that the Deviſor intended to include 
A. within this Condition by the Words he 
or they; for the Conſtruction 1 Wills ought 
to be collected out of the Words of the Will 
in Writing, and not by any Avermentor Proof 
out of it. 
Againſt It lies againſt the Rolls or Records of 
Court Rolls, County-Courts, Hundred-Courts, Courts- 
; 32 Bacon. As that there is no ſuch Record, or 
m. it is not as it is certified, 34 H. 6. 42. 
9 E. 4. 4. OR 
Ageinſt com- No Averment or Proof is to be admitted 
mon Preſum- againſt common Preſumption, as that there 
prion or Re as more Rent behind, when the Acquittance 
_ of the laſt Rent was made, 1 If. 373. Nor 
againſt common Reaſon, as that Land doth 
belong to Land, or to a Meſſuage, Plo. 170. 


3 3 
Upon an A- If the Matter contained in an Award, and 
ward. the Matter in the Submiſſion do not agree, it 
will hardly be ſupplied by an Averment, Der 
242-2 


It 
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If che Deferzance vi a Recognizance be Date. 


date before the Recognizaccy it may be 
arerted to be delivered at or before the Time 
of the Recognizance ente into, Perkins 
Cale 147. 

Things apparent or neceſſarily intendable 
by Law, need not be averred: Maniſeſta non 
probatione indigent : Ducd conſat clare, now debet 
verificari. Lib. 11. 25. Plo. 8. 


Chief Juſtice Auderſon held, Godbolt 13 1. Deviſe. 


AN . . bl 
That if one deviſe Lands to the Heirs of J. S. 


and the Clerk writes it to f. S. and his 
Heirs, that the fame may be holpen by Aver- 
ment, becauſe the Intent of the Deviſor is 
written, and more, and it ſhall be naught for 
that which was againſt his Will, and good for 
the Reſidue. But if a Deviſe be to F.S. 
and his Heirs, and it is written but to the 
Heirs of F.S. there an Averment ſhall not 
make it good to J. S. becauſe it is not in 
Writing, which the Law requires; and fo an 
| Averment to take away any Surpluſage is 
good, but not to increaſe that which is de- 
tectire in the Will of the Teſtator. But 
with Submiſſion, if the Law ſhould admit of 
ſuch Averments, ic would be as miſchievous 
one Way as the other, and no Man could 


| know by the Words of the Will, what Con- 


ſtruction to make, nor what Advice to give, 
but this ſhall be controuled by collateral Aver- 
ments out of the Will, and inftead cf proving 
* Teſtator's Will, it would be the deſtroying 
of ir. 


If the Partition be by Writ, although it be partition. 


unequal, yet it ſhall not be avoided by Aver- 
ment, but ſhall bind the Feme Coverts. And 
uch Averment againſt the Return of the She- 
tiff ſhall not be gocd, 1 I. 171. 


A va- 
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A valuable Conſide ration in a Bargain and 


Sale not expreſſed, may be averred, 2 bp. 
672. 


A Conſideration which conſiſts with che 


Deed, and not repugnant, may be averred; 
as in a Bargain and Sale, it a particular 


Conſideration be expreſſed, and the general 
Clauſe, of other good Cauſes and Conſiderations, 


or without that general Clauſe, yet other 


Conſiderations may be ſhewed : if the 
particular Conſideration be Love and Aﬀe. 
ction, yet Payment of Money may be 
 ſhewed : So a precedent Intent of Uſes and 


to levy a Fine, may be ſhewed to guide the 


| Uſe of the Fine, Roll. tit. Uſes, 790. 


' Uſes. 


Land, and then to levy a Fine, or make 2 
Feoffment thereof to the Uſe of another, and 
afterwards purchaſe and levy a Fine, or make 


Fine ſur Grant 
Render. 


than what is expreſſed in the Fine, Feoff- 


As if I covenant by Deed to purchaſe 


a Feoffment, this Uſe ſhall rife ; for the Deed 


is an Evidence of the precedent Intent, and | 


the Ules of a Fine or Feoffment may be di- 


rected by the precedent Intent, and yet fuch | 


Intent is countermandable. But a Covenant 
to purchaſe and ſtand ſeized of Lands to Ules, 


ſhall not raiſe the Uſe after the Purchaſe, 
becauſe the Uſe is to rife by the Deed, and at 
the Time when the Deed was made, there | 
was no Eitate in the Land, ibid. | i 

So if one Joint-tenant covenant to ſtand | 
ſeized of his Companion's Part, if he ſurvive, | 
yet no Uſe ſhall riſe if he did ſurvive, be- 
cauſe at the Time of the Covenant, he could | 


not grant nor charge the Land, ibid. 


Tis true that a Fine ſur Grant & Render, un- 


leſs it be in ſpecial Cafes, cannot be aver- 


red by Parol to be to any other Ute or Intent 


ment, 
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ment, or other Conveyance : But there is a 
Diverſity berwixt a Ule and Conſideration ; 
for when 2 Fine, Teoffment, or other Con- 
veyance import an expreſs Conſideration, a 
Man may aver, by Word, another Conſidera- 
tion, which may ſtand with the Conſidera- 
tion expreſſed ; but the Parties cannot by Pa- 
rol aver any other Uſe than is contained in 
the ſame Conveyance. Alſo no Averment 
ſhall be againſt the Conſideration expreſſed : 
But yet in ſome Caſes a Fine ſur Grant & 


Render may be ruled and directed in Part by 
Averment per parol: And this is when the 


original Bargain and Contract betwixt the 


Parties, is by Indenture or other Deed; as 
where it is agreed by Indenture, that a Fine 
ſhall be levied of certain Lands, by the Name 
of a certain Number of Acres, to divers Per- 


ſons, and that they ſhall grant and render 


the Land again in Fee-ſimple, which ſhall be 
to certain Ules, the Fine is levied of the 
Land; but there is fome Variance betwixt the 


Number of Acres comprized in the Fine ; or 
the Fine is levied to one of the Parties on- 
ly, who grants and renders the Land, ſo that 
there is a Variance betwixt the Covenant and 
the Fine, cither in the Number, Time or Per- 


ſon, Cc. yet this Fine ſhall be averred to be 
to the Ules in the Indentures. For the In- 


tent of the Parties, and the Subſtance and 
Effect of their original Bargain and Agree- 
ment, is chiefly to be regarded in all Con- 
veyances; and therefore the Law allows an 
Averment by Parol, to reconcile the Fine and 


Indentures, although this Sort of Fine im- 
ports a Conſideration in it felf, and regularly 


by a naked Averment by Parol, cannot be 


averred 
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averred to be to any other Uſe or Intent, than 
is compriſed in the Eine it felt ; but by Deeg 
it may be, I. ib. 2. 77. 

And although a Fine be of fo high a Na. 


ture, that it will not permit naked Aver. 


ments againſt tlie Purport and Conuſance gf 
the Fine; yet when the I aw requires one of 
Neceflity, and tor Conformity to juin with 
another in a Fine, the Law permits to ſhew 
the Verity ot the Matter, to avoid Prejudice 
and Confuſion. As where Baron and Feme 
an Infant levy : Fine, which is reverſed for 
the Nonage of the Wite, the Baron and Feme 
ſhall have Reſticurion preſently, and the Co. 


nuſee ſhall not detain this during the Co- 


verture ; for all the Effate paſſes from the 


Feme, and the Baron joins tor Neceſſity and 
Conformity ; and therefore the Law permit 


that the Verity cf this ſnall be ſhewed, and 


that the whole Eftate ſhall be reſtored to the 
Wife, during the Life of the Husband, 7orſe. | 
y and his Wife ag1inft Charnock, 30 and 31 Elix, 
Lib. 2. 77. 


What may be averred contra & proter Re- 
cords, Fines, Recoveries, Deeds, Wills, Cr. 
is very requiſite for a good Practiſer to be 


ready in, and therefore I have here given this 
Taſte, referring him to the Books at large. 
where he may ſ:e what Averments he in Re. 
mainder, the Heir in Tail, the Wife, her 


Heirs, Eſtrangers, Privies, Parties, &c. may 


have to Fines, Recoveries, &c. Lib. 1. 76, 


Lib. 2. 77. Lib. 4. 71. Lib. 9. 140, 141. Lib 
2. 55. Lib. 2. 88. Lib. 10. 50, 96. Lib. 3. 51,88. 
Lib. 4.74, Oc. ng 
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The Knowledge of Evidence is ſo benefi- Nee, The 
cial and neceſſary, for all Practilers in the Ch-prer of 
I aw, that none can know too much, be too 22 h 
well verſed, or too often converſant in it. 22 
Therefore to compleat this Treatiſe, eſpe- know what 
cially in this particular J have drained the Evidence is 
Law Books of all, or the moſt principal Cafes good, and 
relating to i-; and have added ſome Obſer- hat nor. 
vations very fic for the Unlearned to know, 
and hope not fit for the Learned to reject. 


CHAP. 


448 


\ 


Brief Obſervations relating 


CH AP. XVI. 


Brief Obſervations relating to Trials in capital 
Caſes. 


Acceſſary. 


I, 1 the Principal be acquitted, or convit 
only of Manſlaughter, or ſe Defendendo, 
or before Attainder hath his Clergy or Par- 
don, or die, the Acceſſary ſhall not be ar- 
raigned. So if the Principal ſtand mute, 
Hale P. C. 221. A 
2. If the Principal appears not, the Acceſ- 
ſary ſhall not be tried, unleſs he will, id. 
222. 

3. Where a new Felony is made by Statute, 
it ſeems that there is no Acceſſary, unleſs ſpe- 


cially enacted, Id. 223. Quere, for Co. 3 Inſt.72. | 


is otherwiſe. | 
4. A Man being acquitted as Principal, 


cannot be arraigned as Acceſſary; but if ac- 


quitted as Acceſſary, he may be arraigned as 
Principal, Id. 224. 


5. Where there are two Principals and one 


Acceſſary, if one of the Principals be found 
Not guilty, the Acceſſary is diſcharged, C. 
2 Iſt. 183. | 


 Acceſſaryto 
de tried 
when the 
Principal is 
pardoned or 
admitted to 
his Clergy. 


By 1 Anne, cap. 9. it was enacted, That if 
the Principal be convict of Felony, ſtand 
Mute, or challenge peremptorily above twen- 
ty Jucors, the Acceſſary may be proceedel 
againſt, as if ſuch principal Felon had been 
attainted, notwithſtanding ſuch principal a 

2 | | On, 
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lon, be admitted to his Clergy, pardoned or 
otherwiſe delivered before Attainder. 

Such Acceſſary being convicted, or if he And ſuffer as 
ſtands Mute, or challenge as aforeſaid, ſhall * Prinei- 
luffer as if che Principal had been attainted. Find. 

By 5 Anne, cap. 31. it is enacted, That if 
any Perſon ſhall receive or buy knowingly Receivers of 
any ſtolen Goods, or knowingly harbour or . 

conceal Felons, he ſhall be taken as Acceſſary ä = 
to the Felonies, and being convicted, ſhall ceſſaries. 
ſuffer Death as a Felon. 

If the principal Felon cannot be taken, ſo Such Acceſ- 
as to be convicted, yet the Perſon buying ſeries may be 
ſtolen Goods, or receiving a Felon knowingly, PF: 2 
may be proſecuted for a Miſdemeanour, to be Principal * 
puniſhed by Fine and Impriſonment, or other taken. 
corporal Puniſhment, as the Court ſhall think 
fit, which ſhall exempt the Offenders from 
being puniſhed as Acceſſary, if the Principal 
be after convict. 

Vide Attainder 3. Bar 1. 


Accuſat ion. 


1. By the Statute 37 E. 3. c. 18. Promoters 
of Suggeſtions to the King were to incur the 
Pain which the accuſed ſhould ſuffer, in Caſe 
the Suggeſtion hold not; but that Clauſe was 
repealed by 38 E. 3. c. 9. and the Penalty 
changed into Fine and Impriſonment, and 
Damages to the Party grieved. 


Action. 


1. Action lies after Trial and Acquittal (of 
Felony) for unjuſt and malicious Proſecution. 
400 J. Damages were recovered in the Com- 
mon Pleas after Trial in the Kjng's Bench. 
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The Caſe of the tive Feuchmen. Tide Lord 
Hoiiss Narrative, p. 42. 


Hi peat. 


1. An Appeal for the Death of her Huf 
bai is profecueed in the Office of Civil 
Plea; in the King's Bench, and not in the 
Crown- Othce ; and the Woman may proſe. 
ſ-cure by Attorney, made by Warrant under 
Iland and Seal, acknowledged by the Party in 
Court, or proved by Witneſſes, 2 Tones 210, 
If:rrn and Vr don. 

2. Principal or Acceſſary in Murder, being 
acquitted within a Year and a Day after the 
Fact, the Juſtices ſhall not let them go at 
large, but either remand them to Priſon, or 
bail them till che Year and Day be up, in which 
Time the Wife or next Heir of the Party lain 
(whether the Offender be attaint or acquitted) 
may proſecute their Appeal, in Caſe the Be- 
nefit of Clergy hath not been allowed. The 
Appellant mult commence the Appeal in pro- 
per Perſon, but may after appoin: an Attorney 
to proſecute it (ſave only in ſuch Caſcs 


where Barrel lieth) Sr. t. 3 H. 7. c. f. {ef 15. 


& infr. 
4 . = J 1 H. 3 
3. No Nlan ſhall be taken or 1mprifoned 
upon the Appeal of a Woman for the Death 
of any other than her Husband, Ag. Chart:. 
\ ide Particers Cr.minis 1. 


1. A Prifſcner at the Time of his Arraign- 
ment ought not to be in liens, Hale P. C. 212. 


Ire 


. 
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2. After an Attainder of Felony, the Pri- 
ſoner may be arraigned of Treafon, 14 23r. 
3. When the Defendant hath pleaded to 
the Indictment, Net guilty, the Clerk on Be- 
half of the King, or his Attorney-General, by 
Way of Replication ſays, Culprit, i. e. Culp- 


priſt, which is an Averment of his Guilt, and 


a taking of Iſſue thereupon, as much as para- 
tus oft verificare quod Culpabilis eſt ; the like as 
in Civil Actions, & hoc paratus eſt verificare, 
priſt, in French, ſignifying the fame with para- 


tus in Latin ; then the Priſoner being demand- 


ed how he will be tried, anſwers, By God and 
the Country, which is the ſame with a Rejoin- 


der and joining Iſſue in a Civil Action, con- 


cluding & de hoc ponit ſe ſuper Patriam. So 
that upon all Arraignments, there is a For- 
mality of pleading obſerved, in Effect the 
ſame as in Civil Actions. 
Vide Trial 6. 


Arreſt of Fndgment. 


1. Four days are regularly given to move 
in Arreſt of Judgment; but the Court ma 
enlarge the Time if they pleaſe, and 1 
ingly eight Days were given to Oates. Oares's 
2d Trial 56, 57. 

2. Of old Time the Party convicted, had at 
leaſt thirty Days to ſhew ſome Matter to ar- 
reſt Judgment, which now (ſays Sir Eg. Coke) 
is gone in diſnetudinem; and great Expedition 
is now made in Pleas of the Crown concern- 
ing the Life of Man. Sed de morte hominis nul- 


la eſt cunctatio longa, Co, Lit. f. 134. b. 


G g 2 Attain- 
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Attainder. - 


1. Attainder may be falſified by the Party, 
by Writ of Error; or by others, as a Purcha- 
for in ſome Cales, if he purchaſed before the 
Attainder, and after the Time of the Felony 


ſuppoſed, Vid. Hale P. C. 270. 


2. If the Attainder was by ſuch as had no 
good Commiſſion, the Party himſelf may fal- 


| lify, IJ. ib. 


3. Principal is attaint, and then the Acceſ- 
ſary; Principal reverſes his Attainder, the At- 


tainder of the Accellary is ipſo facto avoided, 


Id. ib. i 5 
4. Attaint of Treaſon, and then the Trex 
ſon is pardoned by Act of Parliament, the 


Party or Heir ſhall falſify, Id. 271. 


—_— — 


Bail. 


1. D the Statute of 31 Car. 2. cap. 2. a Writ 

of Habeas Corpus may be granted in Va- 
cation Time by the Lord Chancellor, or any 
Judge or Baron of the Coif, returnable imme- 
diate, who are impowered to bail the Priſoner 
(if bailable) to appear at the King's Bench 
the next Term, or Aſſizes, &c. Sect. 3. The 


Priſoner who wilfully neglects two Terms, 


ſhall not have the Benefit of a Habeas Corpus in 
the Vacation Time, Se#. 4. Perſons com- 
mitted for Felony or Treaſon, if not (upon 


their Petition in open Court, the firſt Week 


of the Term, or firſt Day of Seſſions, &c.) in- 


dicted the next Term or Seſſions, &c. ſhall be 
bailed, unleſs it appear by Oath, That the 
Wicnefles for the King cannot be W 

2 ; 


Ch. 16. to Trials in capital Caſes. 


ſoon ; and if not indicted the ſecond Term or 
Seſſions, &c. he ſhall be totally diſcharged, 
Seck. 7. If the Lord Chancellor, or any ot the 
Judges aforeſaid, ſhall in the Vacation Time, 


upon View of the Copy of the Commitment, 


or Oath made that ſuch Copy was denied, 
deny 2 Writ of Habeas Corpus, he ſhall forfeit 
to the Priſoner or Party grieved 500 l. Sect. 10. 
Sheriff or Officer neglecting or refuſing to 
obey the Writ, or to deliver a true Copy of 
the Commitment within ſix Hours after De- 
mand, ſhall forfeit co the Priſoner, for the 
firſt Offence 1001. for the ſecond Offence 
200 l. and loſe his Office, Sec. 5. (unleſs the 


Commitment be for Felony or Treaſon plain- 


ly and ſpecially expreſs d in the Warrant of 
Commitment.) 2 

2. Perſons taken for the Death of a Man, 
or by Command of the King or his Juſtices, 
Perſons outlawed, abjured, Provers and ſuch 
as are taken in the Manner, Priſon- breakers, 
Thieves openly deſamed and known, Appel- 
lees by Provers, (during the Life of ſuch Pro- 
vers) Houſe-burners, Counterfeiters of the 


King's Seal or Coin, excommunicated Per- 


ſons, and Traitors, are not repleviable ( or 
bailable) by common Wric, or without Writ, 
Weftm. 1. (3 E. I.) c. 15. Vide Hale P. C. 98. 
Nr. | 
3. Perſons guilty of Larceny by Inqueſts 
taken before Sheriffs or Bailiffs, or of Petty- 
Larceny not before detected, or acceſſary 


unto any Felony, or only guilty of ſome 


Treſpaſs, for which he ought not to loſe Life 
or Member, are bailable by good Sureties, 


Stat. ubi ſup. To bail thole who are not 


bailable, and refuſe to bail thoſe who are, is 


Ggz puniſh. 
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puniſhable by Fine and Impriſonment, Stat. 
ubi ſupra. Hale P. C. 97. 

Vet the Court of King's Bench has bail'd 
one indicted for Murder at the Quarter-Sef- 
ſions in Suſſex, the Indictment being removed 
by Certiorari into that Court, after he had 
been arraigned, and pleaded Not guilty. The 
Bail were four ſufficient Perſons, Corpus pro 
Corpore, Farringtons Cale, Mich. 34 Car. 2. 


2 Fones 222. 


5. Juſtices of Peace cannot bail but where 
they have Cognizance of the Cauſe, and 
therefore if a Man be taken upon a Proceſs of 
- ebellion out of Chancery, they cannot bail. 
M2300 PR 

6. By the Statutes of 3 H. 7. c. 3. and 
1@2Fb. & Mc. 13. two Juſtices of Peace 


are impowered to bail in Cale of Felony, Hale 


P. C. 105. 85 

7. A Bail for a Priſoner cannot be a Wit- | 
neſs for him, unleſs the King's Counſel con- 
ſent, Himbden's Trial 32. | 2 

8. By Stat. 1 V. & M. Se. 2. c. 2. it is de- 

clared and enacted ( inter alia ) That exceſſive 
Beil cug ht not to be required, nor exceſſive Fines im. 
ted, nor cruel and unjuſt Puniſhments inflited, 
and that all Grants and Promiſes of Fines and For- 
feiture; of particular Perſons before Convidtion are 
legal and vid. | 


_ Vide Appeal 2. 
Bar. 


1. Where a Man is convict upon an Indict- 


ment of Manſlaughter, and hath had his 


Clergy, this is a Bar to an Appeal after brought, 
though it be of Murder, for the Fact is the 
ſame, Hal P. C. 27. n 


Baron. 
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Brren. Peer. 


1. A Baron of the Realm being a Witneſs, 
kts cover 'd atter his Evidence is over. So al- 


ſo where he hith been a Parry in a Treaſon, 


if he hath his Pardon, FH :mb. 1rial 17. 

2 Evidence againſt the Flonour of a Peer 
of the Realm who gives Evidence for the 
King, thereby to render him incredible, as to 


make him an Atheiſt, exc. nor admitted, Humb. 


Trial 37, 38. 
Vid. Trial 16. Clergy 1 


— 


es. Att — 


Challe "oe. 


I. LRiſoner may challenge peremptorily in 


capital Cates, where his Lite is con- 
cerned, but not in leſſer Offences, Reading's 
Trial 8. | wh | 
2. Allowed for a good Cauſe of Challenge 
to one of the Petty Jury, it he hath been of 
the Grand Jury that tound the Bill, Oates's 
1ſt Trial 1. | ” | 

z. In Treaſon the Priſoner accuſed may 


challenge 35; and therefore there is a Re- 
turn generally, of 60 or 80. and when he 


has challenged as many as he pleaie, the 
twelve Men that ſtand next are to be of the 
Jury, Lord Refs Trial, 31. 

4. Peremptory Challenge is not allowable, 
but where the Life of Man comes in Que- 
ſtion. At Common Law he might have chal- 
lenged peremptorily 35, that is under three 
full Jucies ; if he challenged above he ſhould 


be hanged : Bur by the Stat 22 H. 8 c. 4. made 


perpetual by 32 H. 8. c. 3. it is reduced to 20; 


Gg4 and 
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and if he challenge above 20, he ſhall not be 
therefore hanged, but his Challenge ſhall be 
over-rul'd, and put upon his Trial : Yet quere 
Hale P. C. 259. But in Caſe of Treaſon, or 
Petty Treaſon, the Challenge of 35 is reſtored, 


by Stat. 1 & 2 P. & M. 10. Hale P. C. 260. 
Vide Mute 1. 


Clergy. 


1. Where Clergy is allowable, it is to be 
allowed as well where the Party is conviet by 


Confeſſion, as by Verdict, and where he | 


ſtands mute, Hale P. C. 231. 


2. One admitted to his Clergy, ſhall not- 


withſtanding his Purgation, anſwer for other 
Offences formerly committed, Stat. 8 Eliz. 
c. 4. Before, (by Reafon of the Stat. 25 E. 3.5. 
which ſays a Clerk ſhall be arraigned of all 
his Offences at once) Auterfoits convict and 


Clergy, had been a Bar to an Arraignmene 
of any other Felony, tho' not within Clergy, 


Hale P. C. 249. 


This poſſibly may be the Occaſion of that 
Error, which the leſſer Criminals at the Old- 


Bail ſo often uſe, when they plead Guilty to 
this, and all other Felonics within the Bene- 
fit of Clergy ; though they are as often told 

they can plead only to what they are indicted. 


3. None ſhall have the Benefit of Clergy | 
twice, unleſs he be really in Orders, Stat. 


4 H.7. c. 13. H. P. C. 239. 


4. Eccleſiaſtical Perſons being convict of 


Manſlaughter, and having their Clergy, ſhall 
not be burnt in the Hand, Propter ordines, 
Hob. 288, 294 Neither ſhall a Baron of this 
Realm, in the like Caſe, be burnt in the 

NY Hand, 
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Hand, propter bonorem, Stat. 1 E. 6. c. 12. 
Sect. 14. ; 

5. The King may pardon Burning in the 
Hand after Conviction, and that as well in an 
Appeal as upon an Indictment: And the 
Burning being pardoned, he ſhall be delivered 
out of Priſon of Conſequence, Co Rep. I. 5. 
fo, o. Biggin's Cale. ; 

6. A Man diſcharged of Burning in the 
Hand ſhall be immediately diſcharged of his 
Impriſonment, Co. bi ſup. Yet the Juſtices, 
if they ſee Cauſe, may detain the Party in 
Priſon for ſome Time not exceeding a Year, 
Stat. 18. Eliz. c. 7. Seb. 2, 3. | 
7. By thez & 4W.& M. 9. it was enacted, Women to 


That if a Woman ſhould be convicted of any baue the Be. 


Offence, for which a Man might have the _ 4 
Benefit of his Clergy; upon her Prayer to a 
have the Benefit of this Statute, Judgment of 

Death ſhall not be given againſt her, but 

ſhe ſhall ſuffer the ſame Puniſhment a Man 

ſhould ſuffer in the like Caſe. 

8. By the ſame Statute, Clergy was taken Perſons 
away from ſuch as ſhould break any Dwelling- breaking 
houſe , Shop, or Warehouſe thereunto be- Houles, 
longing, or therewith uſed, in the Day-time, — on 
and feloniouſly take away Money or Goods to the 8 
| the Value of five Shillings, though no Perſon ;; :. exclud- 
| were therein. ed Clergy. 

9, By 10 & 11 V. 3. cap. 23. it Was enacted, Perſons ſteal. 
That all Perſons who by Night or Day aſter ing the Value 
the 2oth of May 1699. ſhould in any Shop, of 3 f. out of 
Ware-houſe, Coach- houſe or Stable, private- W = 5 
y and feloniouſfly ſteal any Goods, &c. to Sn. though 

the Value of five Shillings, though ſuch Shop, nor broke o- 

Ce. were not broke open, and whether the pen, are ex- 

r or any other Perſon were or were not e 


in ſuch Shop, &c. And whoever ſhall affiſt 8: 
| in 
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in the committing ſuch Offence, being thereof 
convided, ſhall loſe the Benefit of Clergy. 


Reading ta. 10. By 5 Annæ, cap 6. If any Perſon ſhall 
ken away. be convict of ſuch Felony, for which he 


ought to have the Benefic of Clergy, and 
ſhall pray the Benefit of this Act; he ſhall not 


be required to read, but ſnall be puniſned as 2 


Clerk convict. 
Perſons ſteal. 1 I. By 12 Anna, cap. 7. Perſons ſtealing 
ing the Value Money or Goods to the Value of 40 s. out of 


ol 405 out of any Dwelling-houſe or Out- houſe thereto be. 
a Duclling- longing. though ſuch Houſe or Out-houſe are 


houſe exclud- 


ed Clergy. not broke open, they and their Accomplices 


comes in the room of Clergy : Provided it do 


Not to ex- not extend to Apprentices under fifteen Years | 
tend to Ap- of Age who rob their Maſters. Perſons get- | 


prentices un- 


ting into a Houſe by Day or Night, with an 


= - deen Intent to commit Felony, who in the Night- 
set time ſhall break the ſaid Houſe to get out, 
of a Houſe 


excluded ſhall be deemed guilty of Burglary, and ex- 


Clergy. cluded the Benefit of Clergy, Did. 


Commitment 


1. People apprehended upon Suſpicion of | 
Robbery, and had before a Juitice, ought not | 


to be committed without Oath, Lord Hollis's 
Narr of the Trial of 5 French Gent. 4. 38. 
2. Subjects of this Realm committed for any 


Crime, ſhall not be removed into Cuſtody of 


any other Officer, unleſs by Hab. Corpus, ot 


ſome other legal Writ in due Courſe of Law, | 
or in Caſe of Fire, Infection, or other Ne- 


ceflicy, Stat. 31 Car. 2. c. 2. Sed. 9. 


2. No Perſon who ſhall be delivered or ſet | 


at large upon any Habeas Corpus ſhall be again 
recomniittad tor the ſame Offence, by any 


Perfon | 


are excluded the Benefit of the Act which | 
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Perſen or Perſons whatſoever, other than by 
the legal Order or Proceſs of ſuch Court 
wherein he ſhall be bound by Recognizance 
to appear, or other Court having Juriſdiction 
of the Cauſe, Stat. 3 1. Car. 2. c. 2. Sect. 6. 

4. No Subject inhabiting in this Realm, 


ſhall be ſent Priſoner into Scotland, Ireland, 
Ferſey, or any foreign Parts, except Perſons 


contracting to be tranſported, or Felons pray- 
ing Tranſportation, 31 Car. 2. c. 2. Sed. 12, 
13, 14. 


Cenfeſs. v. Overt-A@. 5. 


1. Parties have ſometimes confeſſed them- 
ſclves Guilty, falſly. The Caſe of Flaryiſon 


of Campden in Glouceſierſhire, who appeared 


alive many Years after three had been hanged 


for his Murder, one of which confeſſed. Alſo 


the Truth of \\ itches Confeſſion againſt 
themſelves hath been often doubted ; it feems 


therefore that there ought to be good Cir- 


cumſtances concurring. 


Copy. 


1. Copy of Indictment, or Counſel, in 
Caſes ot Treaſon, not grantable by Law, 


Sidu. Trial v. And this notwithſtanding 46 E. 3. 
which (as Mr. Sidney alledged ) provides that 
| tout gents ſhall have a Copy of every Record, 


Ibid. 9, 10. = 
2 But now by the Stat. 7. V. 3. c. 3. Every 


Perſon accuſed or indicted for High Treaſon, 
whereby any Corruption of Blood may be 
made, or for Miſpriſion of ſuch Treaſon, ſhall 
have a Copy of the whole Indictment (but 


not the Names of the Witneſſes) five Days at 
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leaſt before the Trial, his Attorney or Agent 
requiring the ſame, and paying Fees for Writ. 
ing, not exceeding F s. 

3. Alſo by the ſaid Statute ſuch Perſon ſhall 


\ 


| 


have a Copy of the Jurors who are to try him, 


at leaſt two Days before the Trial. 


4. Before the ſaid Statute, the Priſoner 
might not have a Copy of the Indictment, 
but was ſometimes indulged a Copy of the 
Panel, though it was not his Right, Lord 
Ruſſel's Trial, 29, 30. 


Counſel. 


1. In collateral Matters any one may be of | 
Counſel with the Priſoner, without Afign- | 
ment, 2 Fones, Rep. 180. O Carny's Caſe. 
2. Priſoner hath not Counſel in Treaſon, | 
becauſe the Proof muſt be plain, Colm. Trial, | 


17. Co. 3 Inſt. 137. | 


3. In thoſe Cafes where a Man can have | 


no Counſel, (as Treaſon, cc.) the Court is 


of Counſel for him; but where he may have 


Counſel, the Judges are not of Counſel for 
the Prifoner, Oates's iſt Trial, 66. F 
4. Counſel in Treaſon not grantable, ex- | 


cept in ſome ſpecial Point of Law, there 


5. But now by the Statute of ) V. 3. c. 3. 


If any Perſon indicted for High Treaſon, 
whereby any Corruption of Blood may be | 


made, or Miſpriſion of ſuch Treaſon, ſhall 


deſire Counſel, the Court before whom he | 
_ ſhall be tried, ſhall aſſign him ſuch Counſel as 
he deſires, not exceeding two, who ſhall have | 

free Acceſs to him at ſeaſonable Hours. 


6.A | 


_ Counſel may be granted, Sydn. Trial 7. Co, 
JG | 
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6. A Priſoner indicted and demanding 
Counſel, and having it, if he refuſes to plead 
as his Council adviſes, Judgment ſhall go 
againſt him as his Crime requires, 3 Cro. 175. 
Teffe es Cale. | : 

7. What the Priſoner may alledge to obtain 


Counſel as to Matter of Law, fee Co. 3 Inf. 


137. viz. Such Matters as may make the Pro- 
ceedings erron2ous, and of ſuch it is lawful 
for any Man then preſent in Court, to inform 


the Court, Co. 3 Int. 29 & 137. 


County. 


1. In Trials of Treaſon, it is not material 
that the Fact be proved to be done in the 
particular Pariſh laid in the Indictment, it is 
ſufficient if proved to be done in the County, 
in any other Pariſh, Charnock's Trial, 71 & 
alibi. 

Vid. Place. x Trial 11, 12. 


—— 


Defence. 
1. B. Wi. Williams, in all Caſes where a per- 
ſon ſwears directly againſt a Defendant, 
the Defendant or his Counſel (in Caſe the 


| Cauſe admits of Council) muſt endeavour to 


ſhew from Circumſtanccs ariſing out of the 
Fact, and farther Circumſtances attending the 
Fact, and by probable Arguments, and rea- 
ſonable Inductions out of the Evidence, that 
the Defendant is Not guilty : This where di- 


rect Evidence of his Innocence cannot be had, 


Hambden's Trial, 19. 


Demurrer, Vide Plea. 
. Depoſition: 
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Depoſitions. 


1. In Trial for Murder, Depoſitions taken 
before the Coroner, may be read for Evi. 
dence, if the Party be either dead or beyond 
the Seas. Secus, Depoſitions taken before x 
Juſtice of Peace, 2 foxes Rep. 53. yet Hale P.c. 
263. ſays, Depoſitions before a Juſtice may be 
read; but in Prudence, the Juſtice or his 
Clerk ought to be ſworn to the Truth of the 
Examinations. =. 


- —_— pl 


Evidence. 


A 


mony muſt not be meerly to read them, Cole- 

man's Trial, 48. 2 Eg 

2. A Man may give Evidence though he 
be ſworn of the Jury, Reading's Trial, 11. 


3. Printed Trials not allowed to be cited 
for Evidence, F TFef. Trial, 45- Langhorn's Trial, | 


17, 50: 


4. Hearſay or a Report of what another | 
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Witneſs may make Uſe of Notes to 
_ retreſh his Memory, but his Teſti. | 


Man ſaid, is no Evidence againſt a Priſoner, | 


Langh. Trial, 22. Lord Ruſſ. Trial, 48. 


5. An Approver (who is one that confeſ. | 


ſing himſelf guilty of a Felony, accuſes ano- 


ther of the ſame Crime) hath a Penny a Day; | 
By North Chief Juſtice, to ſhew thac Oates and | 
Bedlous Maintenance from the King was no 

Objection againſt their Evidence, Lang 


Trial, 27. 


6. A Copy of a Record in the Lords | 
Houſe, would not be admitted to be given in | 
Evidence at Langhorn's Trial, ( p.44.) nor 1 | 

' i * 


it is to eſtabliſh another Witneſs's Teftimony 
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he allowed to prove by Witneitles what Oates 
had W d in Relarion to him at another 
Trial, Lung. Trial, 4)» 49- 

The Journal ot the Houſe of Commons, 
no Er idence; becauſe they have no Power to 
give an Oach, but the Proceedings of the 
Houſe of Peers are Evidence, becauſe that is 
a Court of Record. By Fefreys Ch. Juſtice, 
Oatess 1 Triil, 55. An Order of Court-Baron 
no Evidence, otherwiſe the Judgment of a 
Court-L eet, Id. ib. 

8. If a Witneſs be ſworn to a particular 
1 Ching, and ſpeak to another Matter which 
he was not worn to give an Account of, 
this can never be Evidence, by Feffreys Chief 
Juſtice, Oates's iſt Trial, 65. 

9. Hearlay is 2dmitted for Evidence where 

3 
as where a ſecond ſwears that he heard the 
firſt Witneſs declare the ſame Thing former- 
ly, Oates's 1ſt Trial, 70. 

19. Where two Facts are alledged of the 
ſame Man, and it be queſtioned whether it be 
the ſame Man, it is ſufficient that it is ſo re- 
ported; and this is good Evidence, unleſs 
lomꝭ one elle of the lame Name be produced, 


| Oates s 24 Trial, 15. 


11. By Jeffreys Chief Juſtice. Though i in 
Strictnels we do not ule to admit of what 


others have ſworn at another Trial, unleſs the 
Party be dead that ſwore it, yet the Priſoner 
i; ſometimes indulged fo far as to be admitted 
to prove it, Oatess 2d Trial, 40. 

12. Lvidence may be given in Treaſon, to 
ſnew the Temper of the Priſoner's Spirit, and 
how his Inclination hath been all along, tho 


that be not the Thing for which he is direct - 


ly called in Queſtion, Reuſe, Tri. 2 7 
5 Hearſas 
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13. Hearſay from others is not to be ap. 
plied immediately to the Priſoner ; however 
thoſe Matters that are remote at firſt, may 
ſerve to prove there was a general Confpiracy 
to deſtroy the King and Government; and ſo 
was the conſtant Rule and Method about the 
Popiſh Plot, firſt to produce Evidence of the 
Plot in general. By Chief Juſtice. Sid. Tri. 56, 

14. No Witneſs admitted to prove what 


another had formerly ſaid in Evidence, though 


that Party be now diſabled to come into 
Court himſelf, Hamb. Tri. 31. 

15. The Opinion of a third Party againſt 
the King's Witneſs, on Behalf of the Priſoner | 
at the Bar, not admitted as Evidence. As to 
prove that the Lord E. had no good Opinion 


of the Lord H. who gave Evidence againſt 
Mr. H. makes nothing for Mr. H. Hamb. Tri. 36. 


16. It is not regular to produce any Evi. 


dence without firſt opening it, Rookwood's Tri. 


. | 
17. By the late Act for regulating Trials in 


Caſes of Treaſon, 7 V 3. c 3. no Evidence | 
is to be admitted of any Overt AR, that is 


not expreſly laid in the Indictment; but it | 
does not exclude Evidence in Order to prove 
an Overt Act laid, though ſuch Evidence be 


not laid, Rookw. Tri. 74. 


Vid. Baron 2. Depoſit ions I. 
Examination 3. Trials 3, 5. 


Examination. 


1. DkErſons accuſed of Manſlaughter or Fe- 


lony, who for want of Bail are to be 

ſent to Priſon, muſt be examined before the 

Juſtice before he commits them, and the * 
, | culers 
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cuſers bound over to appear and give Evi- 
dence againſt them at the next Gaol Delivery, 
whoſe Examination muſt be taken and com- 
mitred to Writing within two Days at the 


fartheſt, and certified by the ſaid Juſtice, | 


with the Bonds or Recognizances of the Ac- 
cuſers at the ſaid next Gaol- Delivery, Stat 
2&3 F. & M. c. 10. 

2. Examination before a Juſtice, muſt be 
only ſubſcribed to by the Offender, and not 
upon his Oath; but Examination of others 


muſt be upon Oath, Hale P. C. 262. 


3. Theſe Examinations , if the Party be 
dead or abſent, may be given in Evidence ; 


but not Examinations relating to a forcible 


Marriage, in a Trial upon the Stat. 3 H.7. 
ce. 2. H P. C. 263. 


4. Prudence requires that the Juſtice or his 


Clerk be ſworn to the Truth of the Examina- 
tions, Vid. ib. 


Ecce Prion: 


1. No Exception to Witneſſes in Treaſon, 


becauſe they have been concerned by their 
own ſhewing in the {ame Crime, for they are 


the moſt proper Perſons to be Evidence, 


none being able to detect ſuch Councils but 


them, Lord Rſſels Trial, 61. 
Vid. inf. Quaſhing 1. Indictment 3. 


Execution. 


1. Executions muſt be purſuant to the Judg- 


ment, and cannot be altered by the King, as 


in Felony, from hanging to beheading, Hale 
P. C. 268, 272. But the King may pardon 
Pact of the Execution, as in Treaſon he may 
H h pardon 
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pardon all but beheading, Hale P. C. 272. 
Yet there have been ſome Inſtances of be. 
heading after Judgment in Felony, as of Ed. 
ward Duke of Somerſet in the Reign of E. 6. 
and Mervin Lord Audley in the Reign of Ch. 1. 
ſo of ſome Women who have been beheaded, 
though the Judgment is not ſo, neither in Felo. 
ny nor Treaſon, Vid. Co. 3 Inſt. 211. | 

2. If the Sheriff or other Officer, where 
he ought to hang the Party attainted, ac. 
cording to his Judgment, or Charge, will 
burn or behead him, or é converſo, the Law | 
in this Caſe implieth Malice, Co. 3 Inf. 52. 

3. It a Lieutenant or other in Time of 
Peace, hang or otherwiſe execute any Man | 
- of Martial Law, this is Murder, 14. , 

ibid. 

t 
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Feme-Covert. we 
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1. THE Wife, (nor the Wife's Examina- 
tion) is not to be produced or uſed, | 
neither for nor againſt her Husband, Ffales 
P. C. 263. Co. Lit. fo. 6. 5. Nor the Husband | | 
againſt his Wife, except in Treaſon, Raymend's 
Rep. p. 1. Mary Grig's Caſs. , 
| 

( 

( 


Fines. v. Bail 9. 


Habeas Corpus. v. Bail 1. 

Hearſay. 4.4 

See Evidence, 4, 9, 13, 14, 11. 
1. THE two Witneſſes required in Tres- 


I. fon, muft not give Evidence only by 
Hearſay, Hale P. C. 262 Homicide. 
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Homicide. 


t. The Preſence and Abetment in a Homi- 
cide done by another, makes a Man guilty in 
chat Caſe, as well as in the Caſe of Murder, 
2 Fones Rep. 55. 


— 


1. DV Stat. A. Ch. 29. No Freeman ſhall be 
taken, impriſoned, diſſeized of his 


Freehold, or Liberties or free Cuſtoms, out- 
lawed, or exiled, nor otherwiſe deſtroyed; 
unleſs by legal Judgment of his Peers, or by 
the Law of the Land. And by the Star. 
25 E. 3. c. 4. none ſhall be taken, unleſs it 


be by Indictment or Preſentment of lawful 


People of the Neighbourhood in due Manner, 
or by Proceſs made by Writ original at the 
Common Law. _ NV 

2. No Sergeant at the Mace, Dailiff, or 
other Officer whatſoever, ſhall convey or car- 
ry any Perſon in his or their Cuſtody by 
Writ, Procefs, or other Warrant whatſoever, 
to any Tavern, Ale-houſe, or other Victual- 


ling or Drinking-houſe without the voluntary 


Conſent of the Party, Stat. 22, 23 Car. 2. 
c. 2. Set. 9. Wi 
3. If the Keeper or Under-keeper of a Pri- 


ſon, by too great Dures of Impriſonment and 


by Pain, make a Priſoner that he hath in 
Ward to become an Appellor (or Approver) 
againſt his Will, and thereof be attainted, he 
| ſhall have Judgment of Life and Member, 
Stat. 14 E. 3. c. 10. Every Impriſonment is 


|| taken and deemed in Law Duritie, Dires ; 4 
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all Indictments of Death, the Word Percuſſi 
is neceſſary, except in Cafe of Poiſoning, Ca. 
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little Addition to it * the Gaoler is too great 
1 in this Cale, Co. 3 Inf. 91. 

If a Gaoler keep the Priſoner more 
irictly than he ought of Right, whereof he 
dicth, this is Felony in the Gaoler by the | 
Common Law, and this is the Cauſe that it 

a Priſoner die in Priſon, the Coroner ought 
4 fit upon him, II. ibid. 
5. In all Offences tinable, the Impriſon- 


ment is omiy to be until the Fine is paid ; if E 


the Fine be _ * there is to be no Impri- 
lonment at all, 1 Vent. 116. 
Vid. — 4 


Indiclment. 


1. The Word Prediticrie neceſſary in all In. 
dictments of Treaſon, Reding's Trial, 8. In 


| 


Rep. Ii. 5. fo. 122. So in Rape, Ropuit; in | 


Larceny, Felonice, Hale PF. ©. 297. In Murder, 


AMeirdravit ; * theſe are Veocabula artis, Co | 
75 Rep. 121. 4. 

An is no more than an Ac- | 
cuſarion, and in the Nature of the Rings 


Count, and may be true or falſe, Co. 9 Rep. g 


f. 118. a 


3. By the Stat. 75 W. 3. c. 3. No Indidtment in 
Caſes w, Treaſon and A1 % n of Treaſon, or any 


Precels er Return thereupen, ſhall be quaſh d on the 
Alition of the Priſcner, for miſ-writing, falſe or 


improper T actin, unleſs Exception for the ſame be 


mide by the Priſoner or his Ceunjel, before Evidence 
given in Court; yet any. Trdgment given upon ſuch 
Indiciimont mo 7 be rewers'd whom A U rit of Error. 
The Court undeiflood this to be before Plea 


bleaded, or at leaſt before the Jury fworn, | 


Rook- 
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Rookw. Tri. p. 20. «ſq; 36. But the Advantage of 
the Priſoner's Countel ſlipping that Time, was 
waved, and the Counſel admitted to except, 
as to miſ- writing, miſ-ipelling, falſe and im- 
proper Latin, before the Evidence opened; 
but they did not, for their Exceptions were 
ſaid to be ſubſtantial, which might be moved 
in Arreſt of Judgment after Verdict, wb. ſup. 
Vid. Place, County. 


Infant. 


1. Examination of an Infant of thirteen, 
nay of nine Years of Age, allowed in ſome 


Caſes, Hale P. C. 263. i 
2. Infant within Age of Diſcretion kills a 
Man, no Felony ; as if he be nine or ten 


Years old: But if by Circumſtances it ap- 


pears he could diltinguiſh between Good and 
Evil, it is Felony; as if he hide the Dead, 


make Excuſe, Cc. but in ſuch Caſes, Execu- 


tion in Prudence reſpited, to obtain a Par- 


don, Hale Pe .. 43744 


Interruption, 


1. The Priſoner and his Counſel have been 
heard in the midſt of ſumming up the Evi- 
dence by the Court, to rectiſy a Miſtake, 
Rookwood's Trial, 71. 


2. No Obſervations ought to be made upon 
the Priſoner's Evidence, till he hath concluded 
to give all his Evidence, admitted for good 
Practice in Lord Mobun's Tri. 33, 36. 

Vid. Trial, 8. 


Hh 3 Fury 
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Fury. 


1. In Capital Caſes a ſpecial Jury ſhall no. 
be ſtricken by the Clerk of the Crown in the 
King's Bench, as is uſual by the Secondary in 


Civil Cauſes on Trials at Bar : Thus it waz 


ruled in the ſeveral Caſes of Fitz-Harris, 0 | 


Carny, and Farrington, 2 Jones Rep. 222. 


2. There is no Panel made in London by | 


 Freeholders, there being few Freeholders there 


capable of being impanelled, becauſe the E. 


ſtates of the City belong much to the Nobi. 


lity and Gentry, who live abroad, and to 


Corporations ; therefore in the City of Len- 


don the Challenge of Freeholders is excepted, | 


Lord Ruſſels Tri. 32. And the Stat. 2 H. F. c. 3. 
extends not to this Caſe, and ſo ruled in the 


Lord Ruſſels Caſe at the Old- Baily; and it was 


there ſaid, That at the Common Law Trials 
for Treaſons might be without Freeholders of 
the Jury; and for Treaſon, Trials ſhall be ac- 
cording to Common Law by Stat. 1 & 2 P. & 


M. c. 10. Lord Ruſſels Tri. 36. But now by 


the Stat. 1 W. & M. Sefſ. 2. c. 2. it is declared 
and enacted ( inter alia) That Furors ought to 
be duly impanelled and returned, and Furors which 


paſs upon Men in Trials for High Treaſon ought io 


ve Freeholders. 5 
3. No Medietas Linguæ is allowed in Trea- 


ſon, nor in any Appeal of one Alien againſt 


another, nor ſhall a Scot be accounted an 

Alien to have a Medietas Linguæ, nor Egyp- 

rant. Medictas Lingue mult be prayed by the 

Priſoner, and the Jurors need not be of the 

ſame Nation, but any Aliens, Hale P. C. 269, 

261. vid. Dyer 144, 145. _ 
Vid. Challenge 2, 3. 


Alan: | 
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Aſeans. 


os is the Indictment be of poiſoning with one 
Poiſon, and it is proved with another ; 
or killing with a Dagger, and it is proved 


with a Staff, yet it maintains the Indictment ; 


for it agrees in Subſtance and Kind, though 
not in the Means. But if the Indictment 


and Evidence differ in ſpecie Mortis, as Indict- 
ment of Poiſoning, Evidence of Stabbing, 


this maintains it not, Hale P. C. 265. 
Aledietas Linguæ. v. Jury 3. 
1. By the Stat. 28 E. 3. c. 13. Sed. 2. all 


Enqueſts made among Aliens and Denizens, 
be they Merchants or other, although the 


King be Party, ſhall be one half Denizens, 


and the other half Aliens, if there be ſo ma- 
ny in the Town, if not, ſo many as are; 
and theſe Aliens are not required to have 


49 5s. Freehold per An. 9 H. 6. c. 29. 1. 13. 


Mute. 


1. To challenge above 35, is the ſame as 
to ſtand Mute, and he ſhall have Pain fort &+_ 
dure. But in an Appeal, ſtanding Mute, Judg- 

ment is to be hanged ; ſo for Felony within 
the Verge ; and in Treaſon it is a Conviction, 
Hale P. C. 226. Co. 2 Inſt. 178. This forfeits no 
Land, nor works any Corruption of Blood, 
: Co. Lit. fo. 391. | e | 


Hh 4 Nuli 
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Noli proſequi, vid. Trial, 1 4 
Non Compos. | 


r. IF a Man that is Now Compos, kills another, 
this is no Felony ; ſo of a Lunatick dur. 
ing his I unacy. But he that incites a Mad. 


man to kill another, is a principal Murderer, 


A Man that is drunk killeth another, this is 


Felony, Hale P. C. 43. 


— 


02 th. 


1. widence for the King always upon Oath, | 
L. not fo for the Priſoner, yet no known 
I aw to reſtrain it. But in ſome Caſes by 


the Statute Evidence is to be upon Oath for 
the Priſuner, as 31 Eliz. c. 4. Sed. 2. & 
4 Tac. t. c. I. Sed. 27. Hale P. C. 264. 

2. Witneſſes in capital Caſes againſt the 
King for the Priſoner, cannot be ſworn, but 


the Jury is to take heed of what they ſay, 


and ro be governed by it according to the 
Credibility of the Perſon and of the Matter. 
Jord Chief Juſtice in the 5 Feſe Trial, 45. 
C» l. 79. ſays, there is not fo much as 
Scintills juris againſt it, and that Evidence 
zvainit the Priloner ſhould be fo plain, that 


notling could be anfwered againſt it; and | 
therefore no Evidence to be ſworn againſt the 


King, 5 Je. Tri. ib. 55 805 

z. Now, by che Statute of 7 V. 3. c. 3: It 
is provided and enacted that Perſons ac- 
cuſed, ortried for High Treaſon where by 


any Corruption of Blood may be made, or 


4 — 
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to make any Proof by lawful Witneſs or Wit- 
neſſes, who ſhall then be upon Oath. 


4. To take a Man's Life away by a falſe 


Oath, is Murder, by Scroggs Chief Juſtice, 
Coleman's Trial, 17. 
Vid. Commitment, 1. Examination, 2. 


| Odert-Adt. 
1. Compaſſing the King's Death is Trea- 


ſon by the Words of the Statute 25 E. 3. And 


meeting in Council to raiſe a Rebellion, is an 
Evidence of compaſſing, and an Overt-Adt de- 
claring the ſame, Lord RA el's Tri. 5 1, 57. 

2. If a Man fhould be indicted only for 
High Treaſon in levying War, here a contri- 


ving to levy War is not a ſufficient Evidence, 


without an actual War levied ; but if he be 
indicted for compaſſing and imagining the 
Death of the King, there the contriving ſuch 
a War is an Overt- A of the compaſſing and 
imagining, Sidn. Tri. 56. 


3. Though ſome Judges have been of Opi- 


nion that Words of themſelves are not an Overt- 
Act, yet no Sage of the Law ever queſtioned, 
but that a Letter was an Over:-Act lufficient to 
prove a Man guilty of High Treaſon, for 
Scribere eſt agere, Sidney's Tri. 56. 


4. Looſe Words ſpoken without Relation 


to any Act or Deſign are not Treaſon ; but 
Arguments and Words of Perſwaſion to en- 


gage in a treaſonable Deſign and Reſolution, 
and directing and propoſing the beſt Way for 


effecting it, are Overt-Acts of High Treaſon ; 
ſwo conſulting together for ſuch a Purpoſe 

is an Over:-A& of High Treaſon : For it 
is the Imagination, the compaſſing and de- 
. ſigning 


1473 
Xlilpriſion of ſuch Treaſon, ſhall be admitted 


474 


of thoſe Imaginations, in order to puniſh x 
Traitor, but by ſome external Act, Chief ju. 


{tice in Charnock's Trial, 65. And that which 
is a ſufficient Manifeſtation of ſuch a Deſign 


is an Overt-A&, Id. ibid. 


5. By the late Stat. 7 V. 3. c. 3. no Perſon 
ſhall be indicted, tried or attainted of High 
Treaſon, whereby Corruption of Blood may 


be made, or Miſpriſion of ſuch Treaſon, but 


by the Oaths and Teſtimony of two lawful 


Witneſſes, either both to the ſame Overt-4#, 


or one to one, and the other to another Over:. 
Act of the ſame Treaſon, unleſs the Party | 


willingly in open Court confeſs, ſtand mute, 
or peremptorily challenge above 35. 


Outlawry, vid. Witneſs. 


— : I : F 4, : * v. 


Panel. 


1: D the Stat. 7 V. z. c. 3. the Priſoner for | 


| High Treaſon, or Miſpriſion, ſhall have 
4 Copy of the Panel of the Furors, who are to try 


bim, duly returned by the Sheriff, and delivered to | 
him two Days before the Trial. This ſhall be 


underſtood two Days before the Trial, after 
the Panel is made, and not after it is returned 


into the Court ; for then the Trial is to com- | 
mence, Rookwood's Trial, 13. TO 


Pardon 


1. Pardon good and ſufficient after Indic- 
ment, though it doth not recite the ſame, if it 
hath other Words tantamount, ſuch as, 25 
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ſigning the Death of the King, that is the 
Treaſon; but there is no Way of Diſcovery | 


De ˙ AM a " Moe. © ame I. r 


| 
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fuit Indictatus ſive non, 2 Fenes Rep. 56. wid. 


1 Vent. 207. | 

2 A Pardon takes away as well all Ca- 
lumhy as liableneſs to Puniſhment, and fees 
an Offender right againſt all Objection, Read- 
ing's Trial, 53. It takes away not only Pænam, 
but Reatum allo, Hob. Rep. 81. 

3. A Pardon of Felony (though after burn- 
ing in the Hand) reſtores a Man to be a Wit- 


nels: But in Caſe he had been convicted 


of Perjury, and afterwards pardoned, that 
would not enable him to be a Witneſs, 
Vent. 349- 

4. Charter of Pardon, no Bar of Appeal. 


| Hales P. C. 251. yet the King may pardon 
burning in the Hand upon an Appeal, 14.252. 
5. He that hath a Pardon, muſt ſue forth 


2 Writ of Allowance, ſpecifying that he hath 


found Surety for his good Behaviour : which 


he is obliged to do by the Statute of 10 E. 3. 
c. 3. and if he afterwards breaks the Peace, 


the Pardon ſhall be void by the Statute, and 


he hanged for the firſt Offence, unleſs the 


Pardon be with a Non obſtante to the Statute, 


Hale P. C. 252. 


6. Pardon after Attainder, does not make a 


Felon capable of being a Juryman, nor a 
Witneſs ; ſecus, if burnt in the Hand, 2 Brown- 
low 47. 2 Bulſt. 15 4. Brown and Craſhaw's Caſe 
urged in Rookwood's Trial, p. 41. But over- 
ruled, p. 42, 43. yet allowed by the Chief 


Juſtice, That this may be objected againſt his 


Credit, but is not to be urged againſt his 


|| beinga Witneſs, Ib. 44. 


Vid. Clergy 5. Particeps Criminis, 1, 3. 


Parti- 
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Particefs Criminir. 


1. Longhorn urged at his Trial, That if aq 


Approver (i. e. one who conteſles Felony 
committed by himſelf, and appeals or accuſe, 
others to be guilty of the ſame) be pardoned, 


the Appellee ought to be diſcha:ged ; and for | 
the ſame Reaſon, it thoſe who have been 


Participes Criminis have got their Pardons, they 


ought not to be accounted ſubſtantial Wit. 
neſſes againſt a Priſoner at the Bar: But this 


was over- ruled, Langborn's Tri. 27. 


2. No Exception to a Witneſs in Treaſon, 
becauſe they have been concerned, by their 


own ſhewing in the ſame Crime ; for they 


are the moſt proper Perſons to be Evidence, 
none being able to detect ſuch Councils but 


them, Lord Rufſ.Ps Trial, 6m. 


3. Particeps Criminis, whether pardoned ot 
not, admitted as a Witneſs for the King in | 
High Treaſon, S:4uy's Trial, 13, 30. So allo | 
upon a Penal Statute, 2 Tones Rep. 155. che 
King and Ben! ſon. 


Vid. IWitnejs, 5, 9. 
Peer, v. Baron. 


Flace. 


1. If the Indictment lay the Felony at one | 
Place, the Evidence proving the Fact at ano- | 
ther Place in the ſame County, maintains the 


Indictment, H. le P. C. 24. 


2. Regularly he thut pleads any ſpecial | 
Matter in Caſes capital and confeſſeth nor the | 
Felony, if the Plex be found againſt him, | 
the Felony notwithſtanding fhall be * 

of, | 
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of, and therefore he ſhall pl-a4 over to the 
Feluny, H. le P. C. 254. Secus, Where the Pri- 
toner demurs to the Indictment, for that a- 
mounts to a Confetſlion of the Fact, Co. 2 bf. 
x78. Hale F. C. 223. 

See Clergy 2, 


Proof. 


To prove a Hand-Writing by Similitude, 


and by thoſe who have known the Hand, 
though the Party was not ſeen to write it, 


was allowed ſufficient Proof of a treaſonable 
Writing, in Sidney's Caſe ; for this is ſaid to 
be as much Proot as the Thing is capable of, 


eſpecially where Writing was found in his Poſ- 


ſetlion, Sidn. Tri. 5 1. Yet Sidney ſaid, it had 
been declared in the Lady Cars Cafe, to be 


no lawful Evidence in Criminal Caſes, Sidn. 
Tri. 32. e 


1 
Quaſhing. 


Ndictment of Manſlaughter not to be 
quaſhed upon Motion, 1 ent. 110. Nor 


Indictments of Perjury, Nulſance, or the like, 


but the Party mult plead, Id. 370. 
See Indiciment 3. 


Time. 


If the Indictment be of a Felony, Cc. at 


Lone Day, though the Evidence be of ano- 
ther Day, the Jury may find generally againſt 


the Priſoner ; and leave the Perſon concerned 
in Point of Time to falſify ; or the Jury may 


find 
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find the true Day upon their Verdict, Hal 
P. C. 264. 
Vic. Fial, . 


Treaſon. 


1. All Perſons indicted and tried for High | 


Treaſon, muſt either be convicted of that 
Crime or acquitted ; they cannot be found 


| 


| 


| 
: 


| 
| 


Guilty of Miſpriſion of Treaſon, Wakeman' 


Trial, 83. 


2. In Caſe of Treaſon, two Witneſſes are 
required by the Statute of 1 E. 6. c. 12. ex- | 
cept Treaſon for counterfeiting Coin, Hak | 


P. C. 262. 7 
3. The Statute of 7 V. 3. c. 3. intitled, 
An Act fer regulating of Trials in Caſes of Trea- 


{on and Miſpriſion of Treaſon, hath enacted ſere. 


ral Matters in relation to ſuch Trials ; for 


which, ſee Counſel 4. Evidence 16. Indi. 


ment 3. Copy 2. Oath 4. Overt-A& 5. Pa- 
nel r. Witneſs 20. By the ſaid Statute, there 


is a Limication of Time for finding the In. 
dictment, viz. within three Years after the | 
Crime committed, or three Years after the | 
25th of March 1696. for Treaſons committed 
before that Time: Excepted out of this Li- 
mitation, Perſons deſigning or attempting any | 


Aſſaſſination on the Body of the King by 
Poiſon or otherwiſe. This Act not to extend 


to any Impeachment or other Proceedings in | 
Parliament, nor to Treaſons for countericits | 


ing the King's Coin or Seals. 
BE 


r. To defice a Trial by Ordeal (there being 


no ſuch Trial now uſed) was faid to be an ar- | 
) was fa A 
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tificial Varniſh to take with the Auditory, 

5 Fel. Tri. 68. . 
2. By Scrogs Chief Juſtice, the Jury muſt 

not take Notice of any Thing that was done 

at a former Trial, unleſs it be ſpoken of now, 

5 Fe. Tri. 69. And a Priſoner muſt not call 


any Witneſſes to prove what was ſaid then, 


but to diſprove what is ſaid now, Id. 70. 


3. Regularly the Priſoner ſhould not ask 
Queſtions but the Court, and the Priſoner 
propoſe the Queſtion to the Court, Langborn's 


Tri. 14. 
4. The ſame Matter may be examined and 


tried over again, by another Jury in another 


County, though tried the Day before, Langh. 
Tri. 15. PS ny 
5. Incoherent Evidence hath been ſome 
Times taken favourably, and ſeeming Con- 
eradictions reconciled, Valemans Tri. 15. 


6. A Priſoner may be arraigned and tried 


at the ſame Time in capital Crimes, Lord 


| Ruſſe!s Tri. 29. 


7. The King's Counſel are to have the laſt 
Word, Oates's iſt Tri. 5g, 


8. By North Chief Juſtice, the Priſoner 


muſt have Liberty to ask Queſtions while the 
Evidence is giving, becauſe there are ſome 


Queſtions, that elſe may be forgotten, and the 
Opportunity will be loſt ; but when he hath. 


asked thoſe Queſtions, he is to make his own 
Obſervations upon them in private to himſelf, 
and afterwards it will be Time for him to ar- 


gue upon it, when the King's Counſel have 


done their Evidence. Before, it will do him 


little Service, and cannot be permitted, Waker. 


Tri.1 9. Vi id. ſup. Interruption = 


” 
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9. A Criminal can demand no Time to pre. 

pare for Trial, for thoſe who will commit 

Crimes, mult be ready to anfwer for them 
and defend themſelves, Rouſe's Tri. 64. 

10. Upon good Caule ſhewn, a Verdict for 


the King in an Information for Perjury, haz 


been fer aſide, and a new Trial awarded, 
2 Fones Rep. 163. the King and Smith. 

11. A Perſon examined before the King; 
Counſel, or three of them, upon any Trea. 
ſon, Miſpriſion of Treaſon, or Murder, and 
confeſſing the ſame, or vehemently ſuſpected 
by the ſaid Counſel, the King may direct his 
Commiſſion of Oyer and Terminer for trying 
the ſame, into ſuch County or Place as he 
pleaſeth; and here no Challenge for the 
County or Hundred ſhall be allowed, Stat. 
33 H. 8. c. 23. Sect. 1. 

12. Where any Perſon is feloniouſly ſtricken 
or poiſoned in one County, and dieth of the 
ſame in another County, an Indictment or 
Appeal, may be brought in the County where 
the Party dies, Stat. 2. 3 E. 6. c. 24. Sed. 2, 3 

13. Juſtices of Peace, and Oyer and Termi- | 
ner, cannot make their Venire facias to try an 
Iſſue, returnable the ſame Seſſions; but Ju- 
ſtices of Gaol-Delivery may, for their Panel 
is returned by the Sheriff without any Pre- 
cept, Hale P. C. 256. 8 : 

14. Attorney-General may enter a Noli pro- 
ſequi, and ſtop Proceedings upon an Informa- 
tion, at the Trial after the Jury was ſworn, | 
1 Vent. 33. 

15. Priſoners for Treaſon were indicted, 


arraigned, and in their Trial, and then the 
Jury diſcharged of them, becauſe but one 
Witneſs againſt them, and the ſame Perſons 


were afterwards tried again for the ſame Fact, 


2 and | 


| Chief Fuſtice, 5 Je 
Whitebread, that Bedlow being ſworn to ſay the 
Truth, and the whole Truth; if he did not ſay 
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and condemned, Ireland's Trial 55. This was 
becauſe they had not been before in Jeo- 
pardy of their Lives, (as the Court ſaid) be- 


| cauſe the Charge of the Jury is not full, till 


the Court give them their Charge at laſt af- 
ter the Evidence, and the Jury are ſworn to 


try ſuch Priſoners as they ſhall have in Charge, 
F Fef. Tri. 5. By North Chief Juſtice. Bedlow 


being ſworn to ſay the Truth, the whole Truth, 


and nothing but the Truth, in Relation to White- 


bread, Cc. at Ireland's Trial, ſaid afterwards, 


| that he did not then ſay all, nor half that be could 


have then ſaid, 5 Jel. Tri. 32. He alſo ſaid in 


Court, I cannot prove it without bringing ſome 


Witneſſes that I have behind a Curtain, and I will 


not diſcover them until another Trial (then intended) 
They ſhall not know who they are, 5 Jel. Tri. 34. 
This though it will not take away bis Evidence, yet 
it goes to the eie the Credit of it, by North 

Tri. 76. It was urged by 


the whole Truth, he is perjured; if he did, he 
can ſay nothing againſt me now, F Jef. Tri. 76. 


But it ſeems a Man ſhall not appear perjured 


481 


by a Logical Argument or Dilemma, fo as to yy, 110 
take off his Evidence, without producing a Witneſs 13. 


Record of his Convidtion of Perjury. Yet 
this Caſe of Il hitebread, and the Jury's being 
diſcharged of him, being cited many Years 
after, was ſaid to be a ſingular Precedent, and 
the Authority hardly allowed, Rookwood's Tri. 
24 


for Treaſon, at leaſt 20 Days before ſuch Trial. 


Ii Fer- 


16. By the Statute of 7 W. z. c. 3. All Peers 
who have Right to ſit in Parliament, ſhall be 
ſummoned upon Trials of any Peer or Peereſs 


Brief Obſervations relating Ch. 16, 


— 


Verdict. 


THE verdict in Caſes capital muſt be 
given openly in Court, and no privy 
Verdict, Hale P. C. 267. 


. 


OE — | — 


ES 


Witneſs. Vide Evidence. 


I. W O Witneſſes to the ſame Fact, th 
at ſeveral Times, fufficient, Ireland | 


of | 


2. If a Witneſs denies what he formerly dif. | 


covered upen Oath, he is not allowed to be 


perjured, ſo long as that Denial is not upon | 


Oath, Green's Tri. 23. 3 
3. In Caſes not Capital, a Witneſs for the 


Priſoner ſhall be ſworn, Readings Tri. 43. But 


in capital Caſes, a Witneſs again the King 
for the Priſoner cannot be ſworn; but the Jury 
is to take heed of what they ſay, and to be 
governed by it according to the Credibility 
of the Perfon, 5 Jeſ. Tri. 45. 


4. Roman Cathclicks lawful Witneſſes, unleſs | 
ſuch Objection can be produced to invalidate | 
their Evidence, as would have the ſame Force | 
againſt Proteſtants, 5 Feſ. Tri. 46, 64, 70. | 


Oates's 2d Tri. F1, 52. It was objected againſt 
Mr. Langhorn's Witneſſes that they were Pa- 
piſts, and ſpake in a general Cauſe: To which 
he replied, That it they were not to be be- 
lieved becauſe Papiſts and Friends, then the 
other, or the contrary, are not to be believed, 
becauſe they are Enemies, Langh. Tri. 58. Oates 
cited Bulſtrode s Rep. 2 Part, 155. as my Lord 
Cale 's Practice, that a Popiſh Recuſant is not 

to 
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to be admitted a Witneſs between Party and 

party. Over-ruled, as againſt Law, Oarer's 
Iſt Tri. 73. 

5. If a Man ſtand charged with the ſame 

Crime with the Priſoner, though he be not 
convicted, his Evidence on Behalf of the 

Priſoner is of little Weight, 5 Feſ. Tri. 73. 


Vid. ＋ 1 
6. A Man that hath ſtood in the Pillory, Yide entes 
is counted an infamous Perſon, and cannot be Evidence by 
taken for a Witneſs, by North Chief Juſtice, Witneſſes. 
Langborn's Tri. 28. 
7. One attaint of Conſpiracy, Forgery or 
Perjury, or duly fer in the Pillory, not al- 
lowed to be a Witneſs, Hale P. C. 263. One 
convict of Perjury can never be a Witneſs, 
though he hath a Pardon, Siderf. 52. A Par- 
' ty outlawed (of Felony) is no legalis Teftis, Trin. 
32 F 7 1 B. R. in Celliers Caſe, Sid. vid. Co. 
8. One convict of Perjury, Præmunire, For- 
gery, Stigmaticus, Pillorized, or other infa- 
mous Perſon, an Infidel, Non —_ or a 
Party intereſted, and regularly al ſuch as 
| loſe their liberam Legem, ate not ſufficient Wit- 
' | nefes, Co. Lit. f. 6. ö. 
1 9. In an Information in the Crown- Office 
for a Riot, two of the Defendants (no Wie- 
| neſles appearing againſt them) were allowed 
and ſworn as Witneſſes in Behalf of the other 
- | Defendant, Siderf. 237. the — and Bedder. 
| | 10. A Man retained of Counſel for the Pri- 
ſoner, or his Attorney or Solicitor may not be 
examined againſt him, for he is obliged to 
keep his Secrets, 1 Vent. 197. Cuts and gage 2 
It. It is a Maxim in Law, That Witneſſes 
cannot teſtify in the Negative, but in che Af- 
firmacive only, Co. 2 Inf. 662. 3 
iz 12. A 
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12. A Matter may be ſworn talſe, and yet 


the Witneſs is not guilty of Perjury till he be | 


indicted, and another Jury paſs upon him; 
for it is one Thing to be forſworn and per. 
jured, and another Thing to be proved ſo; and 


he is not proved to be ſo, but by a Record for 


that Purpole, by Scrogs Ch. J. 5 Fef. Tri. 70. 


13. Lord Chief Juſtice Jeffreys would not 


admit a Witneſs to ſwear, that he was for- 


{worn at a former Trial: For he that has once 


forſworn himſelf, ought not to be a Witneſs 


after that in any Caſe whatſoever, Oatei; 
1ſt Tri. 68. 5 
14. A Man is not compellable to be a Wit. 
neſs unleſs he be ſubpæna d ( and tendered | 
Charges, Vid. Stat. 5 Eliz. c. 9. Sect. 12.) but if 


a Man will come without a Subpzna, and give 


Evidence in a Cauſe, this is no Objection to 


his Teſtimony, Oates's 1ſt Tri. 14. 


15. It is a very unjuſtifiable and indeed a 
very horrid Thing, and ſeverely to be pu- 


niſhed,for Witneſſes that come on Behalf of the 
Priſoner, to be hindred of free Ingreſs, and 


| Regreſs, or moleſted or abuſed. By North Ch. 


Juſtice, and Arkins Juſt. Langhora's Tri. 45 
16. Langhorn deſired that he might examine 


ſel had done, but he was toid he might then 
ſay what he would for his Defence, but not 
examine any new Witneſſes, Langborn's Tri. 47. 
17. Witneſles may be examined to give an 
Account of the general Tenour of the Con- 
verſation of a Witneſs againſt a Priſoner, but 
not of particular Crimes, Rookwood's Tri. 64, 65: 


| ſome of his Witneſſes, after the King's Coun- 


— — 21 — TOP Wag — * * 


18. Two Witneſſes, one to one particu- 


lar Fact of Treaſon, and one to another, have 


been held ſufficient in Law, for they are both 


nry Pane 


Overt-Adts of the Treaſon. Sir He 
| _ Caſe, 
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Caſe, and Gaven's Caſe, 5 Feſ. Tri. 85, 88. 
So if the Overr- As were in two ſeveral Coun- 
ties, Colledge's Tri. 12. The two Wieneſſes 


that the Statute (5, 6 E. 6. c. 10. Sect. 8.) re- 


quires in Treaſon, are not to the ſame indivi- 
dual Act, but to the ſame Treaſon; for if 
there be ſeveral Acts declaring the fame Trea- 
ſon, and one Witnefs to each Act, it is ſuffi 


cient, Sidney's Tri. 47, 56. Lord Ruſſel's Tri. 50, 
59. And this was the Lord Stafford's Cale. 


19. If in Caſe of Treaſon, there be but 


one Witneſs to prove a direct Treaſon, and 


another Witneſs to a Circumſtance that con- 
tributes to that Treaſon, that will make two 


Witneſſes. Reſolved by all the Judges of Eng- 


land, Sidney's Tri. 59. 
20. Now, by the Stat. 7 I. 3. c. 3 Wietnel- 


ſes for the Priſoner ſhall be upon Oath, 


in Caſes of Treaſon whereby Corruption 


of Blood may be made, or of Miſpriſion 
of ſuch Treaſon; and no Perſon ſhall be 


attainted in ſuch Caſes, but by the Oaths 
and Teſtimony of two lawful Witneſſes, ei- 
ther both to the ſame Overt- AF, or one to 
one, and the other to another Overt-Act of the 


| ſame Treaſon, unleſs the Party willingly con- 
feſs in open Court, ſtand mute, or challenge 
above 35 peremptorily, or be attainted by 
Outlawry; yet if the Party outlawed comes 


in, and is tried, he ſhall have the Benefit of 


this Law; and where two or more diſtinct 

Treaſons of divers Kinds ſhall be alledged in 
one Bill of Indictment, one Witneſs to one, 
and another Witneſs to another Treaſon, ſhall 


not be deemed two Witneſſes within the Mean- 
ing of this Act; and the Priſoners ſhall have 
like Proceſs to compel their Witneſſes to ap- 

3 pear 
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pear fot them, as is uſually granted for Wit- 

neſſes againſt them. 

Vid. Bail 8. Baron 1. Copy 2. 
Evidence 2, 5, 14. G ver- A 5. 
Particeps Criminis I,2, 3. | 7 
Trial 15. | 


Words. 


Vid. Overt-A# 4. 
Writing. 
Vid. Proof 1. Overt- 4. 3 


Accuſation, 449 
Acquittance, 338, 442 
Action, 449 
Action on the Caſe, ſee Evidence, 351 
Admiſſion, Inſtitution, Oe. - 17, 18 
Adminiſtcation, 13, 330, 417. See Evidence. 
Afﬀidavie, © DO 
A giſtment, 398 


Afen ſeeTrial per medietat De, 193 
Almanack, - 
Ambidexter, e 217 
'A -:+-- I Wl 


_ Chriſtian Name wrong in the Venire, and 

Right in the Dsfringas and Poſte, not amen- 

dable, 52. The "Tounty omitted in the 
: 114 Pure, 


The TABLE. 


Venire, whether it be amendable, 56. Ve. 
ire directed but to one Sheriff in Londa, 
and held amendable, 59. Tranſcript of 
the Record of Niſi prius miſtaken, and held 
amendable, 68. Verdict amended by the 


Notes, 75 265. Poſtea may be amended on 


the Judge's Certificate, 248 

Ancient Demeſne, 13 

Annuity, I2 

Anſwer i in n 356, 358 
Appeal. 


Appeal of Maihem, the Court may judge of | 
it upon the View, 11, 12. Appeals touch- 


ing Life, how tried anciently, 15. In Ap- 
peal againſt ſeveral, and one joint Venin 
awarded , if one challenge peremproiy 
he ſhall be drawn againſt all, 130. 


by the Wife for the Death of her nates 


how proſecuted, 450 
Appearance, 17 
Approver | 19 
Arbitrator, ſee Award, | 
Arraignment, 450 | 
Arreſting Judgment. 


At what Time it may be, and what may be 
alledged in Arreſt of Judgment, 275. 


What Matter of Record may be taken Ad. 


vantage of in Arreſt of Judgment, and 
what not, 288. The Courſe of moving in 
Arreſt of Judgment, 289. The Court may 


enlarge the Time for arreſting Judgment, 
451 


Aſſault and Battery, ſee Evidence, 3923 


— Yd 


Ti 


1 


Books cited that treat of Averments, 446 
| Avoidance, 


Award delivered to the Wife deemed 
of a Delivery to the Husband, 376. Up- 


ne TABLE 


Aſſize. 

Trials by the Grand- Aſſize, introduced in the 
Room of Trials by Battel, and Trials by 
Fire and Water Ordeal, 16. Ejectments 
brought of late inſtead of Aſſize, 75. To 
make a Jury in a Writ of Righe which is 
called the Grand-Aflize, there muſt be ſix- 
teen, four of whom to be Knighes, 82, 128. 
ſee Evidence. g 


Attachment foreign, 373 

| Atrainder, I41, 260, 452 

| Arraint, 2214, 221, 222 

Attorney, 86, 207 
Averment. 


Want of Averment aided by the Verdict, 290. 
Where the Averment need not be proved, 
371. What Averments will be admitted 
upon or againſt a Deed, 436. Or upon or 
againſt a Record, 437. No Averment can 

de againſt ſuch Certificates as are a defini- 

tive Trial, 441. Averment upon or againſt 
a Will or Adminiſtration, 442. No Aver- 
ment admitted againſt common Preſump- 
tion. 442. Valuable Conſideration not ex- 
preſſed in the Deed may be averred, 444. 


Award. 3 
Proof 


on a Bond to perform an Award, and nullum 

fecit Arbitrium pleaded, how the Jury ſhall 

find, 261. If the Matter contained in an 
Award, and the Matter in the * 
8 "on 
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Where Trial ſhould 


The TABLE 
do not agree, it will hardly be ſupplied by 


an Averment, 442 
— 
B. 
— 
5 454 
Baron and Feme. 


Whether married or not married ſhall be tried 


by a jury; but whether lawfully accoy. 
pled, by the Biſhop's Certificate, 18, 187 
ife ſubpena d as a Witneſs, and the Hul. 


band ſued for her not appearing, 31z. 


Feme admitted a Witneſs againſt one her 


Husband proſecuted for a Cheat upon her 


ſelf, 321. Debt againſt a Sheriff for 


not be an Evidence for or againſt her 


band, 304, 307, 326. A Promiſe to the | 


Wife and the Husband's Agreement proves 


Baſtardy. 


In Caſe for calling one Baftard, the Deſen- 


dant juſtified he was a Baſtard, this was 
awarded to be tried by a Jury, and not by 
the Ordinary, 14 Where Baſtardy ſhall 


pary, 18, 100. Concealing of a Baſtard- 
Child, how penal, 395 


Battel. 


| 
| 


| 


be tried by a Jury, and where by the Ord: | 


have been by Battel, and 
who were the Judges, 15, 16. * 


Eſcape of Baron and Feme, and the Baron 


only was taken in Execution, and yet held | 
good, 237. Where the Wife may, or — 


a Promiſe to the Husband, 36) 


288 


2 * 
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me TABLE. 
Battel prohibited by the Canon Law, but 


not by Parliament, ou 
Bills of Exchange, 368, 374, 351 
Bills of Exception, 177,353 
Biſhops, 44 


Books, fee Evidence. 

A Shop- Book no Evidence after a Year, 34r 
What Acts of Parliament and Law. Books 
ſhall be allowed in Evidence, 348. A Man's 
Account-Book ſhall be only Evidence a- 
gainſt himſelf, 348 


Br ibery 5 215 


* — 


Arrier, | 415 


-. Caſe, ſee Evidence, 352 


Certificate. 


The ſeveral Kinds of Trial by Certificate, 


7, 8, 19. Certificate of Aſſize what, 83. 
No Averment againſt a Certificate, 441 


Certiorari, 291 


C e. 

of a Juror tried by Witneſſes 12. 
Where the Suggeſtion contains a principal 

Challenge, Proceſs ſhall be awarded to the 

Coroners, 42. If the Plaintiff pray a Ve- 

nire to the Sheriff, where he may challenge 

the Array, and where not, 46. Challenge 
to the Array to be before any Juror ſworn, 

67. Challenge defined, 122. Challenge 

to the Array, what, 123. Challenge for 

Affinity, 125. Challenge to the Favour, 126. 
Good Challenge to the Array, that the She. 


riff 


Challenge 


' want of Hundredors, 135. For Affinity, 
137, 138. Peremptory Challenge upon 
Record, 139. Challenge for Malice, 141. | 


The TABLE. 

_ riff returned a Juror named by either Party, 
ibid. How the Challenge is to be made, 
127. Where the King is a Party, no Chal. 
lenge ean be to the Array for Favour, 129, 
Of Challenges to the Polls, four Kinds, viz, 
Peremptory, Principal, Favour, or for De. 
fault of Hundredors, 130. Peremptory al. 
low'd only in Treaſon and Felony, 130, 157, 
A Peer cannot challenge his Peers, 131, 


King's Challenge reſtrained, ibid. Princi. 


pal Challenges to the Polls, four Kinds, 1. In 
reſpect of the Quality of the Jury. 2. By 
Reaſon of ſome Defe& of the Juror. 3. For 
Affection or Partiality of the Juror. 4. Pro. 
ter delictum, by Reaſon of ſome Crime com- 
mitted by the Juror, 132. Challenge for 


At what Time Challenges ſhall be taken, 
142, 149. Where he that challenges ſhall 
| ſhew Cauſe preſently, 143. In what In 
queſt a Challenge may be, ibid. Triors and 
Trials of Challenges, 144, 151, 152, 155, 
158. In what Caſes a Challenge or Affrm- 


ance by one ſhall ſerve for others, 145. ln 
| 
lenged where the Right of the Church | 


Wager of Law none ſhall be challenged, 
ibid. Challenge for that the Juror wa 
Counſel, Cc. 146. Pariſhioner cha. 


came in Queſtion, 147. Of labouring a 


Juror, ibid. Challenges to the Favour, 148. 
Propter delictum, as being ſtigmatized, infa- | 


mous, outlawed, &c. 149. Rules concern- 


ing Challenges and the Examination of a | 
Juror, 153, 158. Challenges in Corporate | 


Towns, 155, 470. Juror having been up- 


oa | 
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on the Grand-Jury challenged, 157. Pro- 
ſecuror entertained by a Juror, held a 
Cauſe of Challenge, ibid. The having found 
others guilty of the ſame Indictment, no 
Cauſe of Challenge, ibid One who chal- 
lenged, 36. Adjudged to be hang'd, 158. 
Precedents containing Forms of Challenges, 
59 to 184. Of Challenges i in capital Ca- 


455 
Chaplain, how his Retainer ſhall be proved, 
313 
Clergy, | | 456 
Commiſſioners, 324, 329 
Commitment, „ 
Confeſſion, 298, 325, 449 
Continuance , Plea Puis darrein Continuance, 
173, 435 


, ſee Evidence. 

When 2 * E the Inditment ſhall be al- 

lowed the Priſoner in Treaſon, 459 

When a Copy of the Panel ſhall be allowed 
him, 


Copphold, 281, 282. See Court. Rol = 


Evidence. | 


Coroner, ſee Venire. 

Where the Sheriff is not indifferent, the Ve- 
nire ſhall be directed to the Coroners, 41. 
If neither Sheriff or Coroners be indiffe- 
rent, the Court ſhall chooſe two Eliſors, 41. 

All che Coroners muſt join in the Return of 


me Froces, 59 
Corpuration. 

Ads for 1 Sufficiency of Jurors not to ex- 

tend to Corporate Towns, > 

1 7 8 ne 


Th TABLE 
One challenged for being related to a Member 


of the Corporation 138, 37 
314, 4 


Counſel 
County, 96 to 121. See Jury. 


Court-Rolls, ſee Evidence. 


opy holder hath of his Eſtate, 342. A 


Copy allowed in Evidence where the Rolls 


were loſt, 248 


5 Courts. 
Cuſtoms of Courts ſhall be tried by the Judge; 
of the ſame Courts if they are pleaded 

there, 10. Proceeding of Courts, not of 


Record, ſhall be tried by the Country, 1;. 
Of the Juriſdiction of inferior Courts, 188 


| Criminal and Civil Cauſes. - 
Proceedings therein, 6. All Criminal Mat. 
ters to be tried by the Country, 14. The 


Statutes of Jeofails not extended to Proceſs | 
in Criminal Cauſes, 52. Criminal Cauſes | 


to be tried in the County where the Of. 


fence was committed, 193. No privy Ver- 
dict ſhall be given in Cauſes which touch 


Life or Member, 1 


Cuſtoms of London, how to be tried, 14, 10. 


„ — 
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D. 
Amages, 302, 400, 40 
Debt ſee Evidence, 375 | 
Decies tantum, oe 217 


. Decree in Chancery, 399 | 


I | 


9 of Court-Rolls, all the Evidence the 


| Where Iſſue is joined for Part, and! 
they ſee fit firſt, 23. Precedents 
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Deeds, ſee Evidence. 


Upon Non eft factum pleaded to a Deed, there | 


muſt be a Place alledged where the Deed 
was made, 9. Witneſſes to the Deed were 
anciently joined to the Jury, 82. A Bond 
made beyond-ſea, may be alledged to be 
made in any Place in England, 101. A Jury 
may find Deeds though not ſhewn in Evi- 
dence, | 190 


Demurrer. 1 

2murrer 
for the Reſidue, the Court may try which 
Demurrers 
upon Evidence, 175, 176, 417 to 436. Where 
the Plaintiff gives in Evidence any 
in Writing, and the Defendant demurs, the 
Plaintiff ought to join in Demurrer, 417. 
But if either Party offer to demur upon 
Evidence by Witneſſes, the other Party 


need not join in Demurrer, ibid. The 


King's Counſel ſhall not be compelled to 


join in Demurrer, ibid. The Jury though 


diſcharged of the Iſſue by Demurrer, may 
aſſeſs Damages conditionally, or the Da- 
mages may be enquired of by a Writ of In- 
quiry afterwards when the Demurrer is de- 
termined, 418. A Demurrer on the Evi- 
dence is a Confeſſion of the Fact, 423, 434. 
When a Demurrer is made upon the Evi- 
dence, the Evidence ought to be entred 


Verbatim, 432. There may be both a De- 


murrer to the Evidence, and a Plea puis dar- 


rein Continuance, 435 


Depoſitions, ſee Evidence, 311, 357, 360 
Difringes, 34, 64. fee Venire. 
Diſcontinuance, 3 


Divorce, 


The TABLE. 
Divorce, | 18, 187, 28g. | 
Dower, 12, 280. ſee Evidence, 384 


E. 


["Ccleſiaſtical Court, ſee Evidence, 156 
Eje&ment, 55, 75- See Evidence, 386 
Eliſors, 43 


. | Embraceors. 
How they ſhall be puniſhed, 216, 217. De. 
cies tantum does not lie againſt an Embra- 


ceor if he takes no Money, 217 
Emblements, 400 
Enquiry, the Writ, 84 
1 304 
Eſtoppels, 189, 234 
Eſtray, = 499, 414 | 
Exception, | 465 
Executors, ſee Evidence, 330 
Execution, 46 


Evidence in general, Chap. 15. p. 292. 

Of the meaning of the Word and of the ſeve. 
tal Kinds of Evidence, 292, 293. What 
may be given in Evidence, 294 to 297, | 
299 to 301. What Evidences the Jury may 

| ny. out of Court, 297, 300. Evidence 
by Conſeſſion of the Party, 298, 325, 459. 
Refuſing to give Evidence, a Contempt, 302. 
On Indictments, Evidence may be of a | 
Fact before or after the Time laid, 302. | 

Where Perſons ſhall be preſum'd to be living, | 


and where not, 303. No Evidence to be | 
given of Simony after the Death of the | 
Parties, 304- A Peer produced as a Wit. 
neſs muſt be ſworn, ibid. Evidence in El- 
8 ſoa 
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ſcape, 304. Evidence of a Priſoner's being 
in Cuſtody, 305. Evidence of Baſtardy, 305. 
Deceit in the Factors, Evidence to charge 
the Merchant, 306 


Evidence by Witneſſes, Chap. 15. p. 307. 


Who may, and who may not be Witneſſes, 


207 to 312, 314 to 328. Where the Wife 
ſhall be admitted to give Evidence, 307. 
Privilege of Witneſſes from Arreſt, 310. 


Depoſitions of a ſick Witneſs given in Evi- 


dence, 311. Deeds loſt proved by Wit 
neſſes, 312. Juror a Witneſs, 313. Bail a 
Witneſs, ibid. When a Witneſs ſubpana'd 


is obliged to appear, and when not, 313, 


316. Where a Counſel ſhall be Witneſs, 


and where not, 314: Hearſay- Evidence, 
317, 462. Truſtee, where he ſhall be Evi- 


dence, and where not, 317, 318, 321. Pa- 


riſhioner, where he may or may not be a 
_ Witneſs, 320, 327. One admitted Evi- 


dence of a Fraud upon her ſelf, 313, 327, 
328. Witneſs for Priſoners to be ſworn, 


324. Where Quakers ſhall be Witneſſes, 
and where not, 324. Commiſſioners of 


Oyer and Terminer, Witneſles, 324. Perſons 
pardoned, where they ſhall be Witneſſes 
and where not, 323, 326, 475. Partakers 
in the Crime may be Witneſſes againſt 
their Fellows, 326. Where Members of 
Corporations may be Witneſſes for their 
Corporation, and where not, 327. One 
ſerving as a Commiſſioner to examine Wit- 
neſſes may maintain a Quantum meruit for 
his Pains, EE = 
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Evidence relating to Executorſhip, Wills and Admi- 
niſtrations, Chap. 15. p. 330 
N here the Probate of a Will is Ev idence, and 
where not, 331 to 333- Upon Plene ods 
niſtravit a Retainer may be given in Evi- 
dence, ibid. But not by an Executor de [x 
Tort, 334 What Evidence the Plaintiff 
rautt give where Plene adminiſtravit is plead. 
ed, 335. Ordinary cannot refuſe Probate 
to an Executor, becauſe he is not ſuffi. 
cient, 336. Executor pleading Judgments 
with Penalties, muſt ſhew how much i; 
really due, 336. Power reſerved by a 
Wife of making her Will, 337. Two Exe- 
cutors join in an Acquittance, but one on- 
ly received the Money; both are charge- 
able to Creditors, but the actual Receiver 
only to Legarees, 338 


Evidence by Records, Books, Deeds, and other 
Writings, Chap. 15. p. 339. 
Ancient Deeds allowed in Evidence though 
not ſealed, 339, 346. How Records are 
proved, 349. Witneſs muſt know the Party 
upon Sight, who proves the, Execution of 
a Deed, 341. Shop-book, where Evidence, 
341, 245, 363- Evidence of Fraud, 342. 
Doomtday-Book , where Evidence, ibid. 
Copics of Court- Rolls, Evidence, 342, 
333. Votes of Parliament, where Evi- 


dence, 342, 347, 348, 349 Pankrupc7 


proved by Record, 343. Copy of a Deed, 
where Evidence, 344, 348. A cancelled 
Ded read in Evidence, 344, 349. Rect- 
tas vl Records, where Evidence, 345, 349 | 
Deed made by Dures, 346. Copy of aRe- | 
covery given in Evidence, 348. Fines 
GD given 
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given in Evidence, 344, 349- Deed not 
to be admitted in Evidence till ſtamped, 350. 
Where Examinations before the Coroner 
ſhall be read, 351. What neceſſary to be 
proved to charge the Indorſor of a Bill of 
Exchange, ibid. Counterpart, where Evi- 
dence, 353. Bills of Exception to the E- 
vidence, muſt be tendred in Writing at the 
Trial, ibid. Indenture of Bargain and Sale 
enrolled, given in Evidence without prov- 
ing the Execution, 355. Depoſitions be- 
fore a Juſtice, Evidence only in Felony, 
ibid. Heralds Books and Pariſh-Regiſters 
allowed to be Evidence, * 


Evidence in Courts of Equity, and the Eccleſiaſti- 
cal Courts, Chap. 15. p. 356. | 

Where Depoſitions may or may not be uſed 
in Evidence, 357, 358, 359. Anſwer in 
Chancery, where Evidence, 356, 358. 
Witneſſes examined de bene eſſe, if Evidence, 
358, 360. Decree in Chancery, no Evi- 
dence at Common Law, 359. Depoſitions in 
perpetuam rei memoriam, not to be read while 
the Party is alive, PO 360 


Evidence in Account, Chap. 15. p. 361. 


Account pleaded before two; Account before 


one is good Evidence, 361. Upon ne un- 
ques ſon Receiver, the Defendant can not 
prove he paid the Money according to Di- 
rections, ibid. 


Evidence in Actions on the Caſe, Ch. 15. p. 352. 
In Actions for Words, what Evidence required, 
362, 363. Action for hindering the Plain- 
tiff to fic in a Pew, 362. For executing an 
illegal Warrant, ibid. For ſtopping up 
K k 2 Lights, 
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Lights, 363. Evidence relating to Maſter 
and Servant, 363, 365, 366. Where any 
Thing is to be done on requeſt, 362, 365, 
368. Act of one Partner, Evidence againſt 
the other, 365. 


Evidence in Aſſumpſit, Chap. 15. p. 367. 
Aſſumpſit to the Wife, and the Husband's A- 

greement, good Evidence of an Aſump- | 
fit to the Husband, 367. Goods bought 
by the Wife where Evidence to charge the 
Husband, ibid. Idebitatus cannot be main- | 
tained upon an Account current, 370. 

Partners muſt join in an Indebitatus, ibid. 
Acknowledgment of a Debt withour a freſh 
Promiſe within fix Years, is not ſufficient, 
371. Where Infancy may be given in Evi- 
dence, 372. Parol Promiſe on a Contin- 
gency, not within the Statute of Frauds, 
ibid. Where Condemnation in a foreign 
Attachment fhall be given in Evidence, 373. 


Evidence in Debt, Chap. 15. p. 375. 
What may be prov'd on Non eſt factum, 375. | 
Evidence of the Delivery of an Award, 376. 

In Debt againſt an Heir or Executor, what 
may be given in Evidence, 376, 377, 379. 
In Debt for Rent, what Evidence required, 
378 to 381. What in Eſcape, 378, 379. 
Debt tor Servants Wages, 381. Accep- 
tance and Acquittance of the laſt Rent, 
Evidence that all Arrears are diſcharged, 
382. Payment before the Day, Evidence of | 
Payment at the Day, ibid. Where plead- | 


ing Plene adminiſtravit, admits the Debt, | | 


383 
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Evidence in Dower, Chap. 15. p 394. 
Dower of a Rent, 385. Term of Years prior 
to Title of Dower, muſt be pleaded and 
cannot be given in Evidence, 385 


Evidence in Eject ment, Chap. 15. p. 386. 
Rule to confeſs Leaſe, Entry, and Guſter, 
doth not extend to confeſs actual Entry up- 
on a Teaſe that is the Title, 387. Leaſe 
ot a Guardian, or Copyholder will maintain 
a Declaration, ibid. In Ejectment, the De- 
fendant ſhall not give in Evidence a former 
Mortgage, or Conve; ance made by him- 
ſelf, 388. A VVill under which a Title to 
Land is made, muſt be ſhewn it ſelf, ibid. 
How a Parſon in Ejectment of a Rectory 
ſhall make out his Title, 389. Leaſe 
and Releaſe given in Evidence that were 
not indented, and held good, ibid. Leaſe 
laid a Die datus, and Entry the ſame Day, 
vicious, 390. VVhat Poſſeſſion or Entry 
will prevent the Statute of Limitations, 
| 392 


Evidence in Treſpaſs, Chap. 15. p. 393. 
VVhat ſhall be given in Evidence upon Not 
guilty pleaded, 393. Treſpaſs another 

Day than what is laid in the Declaration, 
may be given in Evidence, 394. Treſpaſs 
may be brought for the mean Profits on a 
fictitious Leaſe in Ejectment, 396. Agiſted 
Cattel do Treſpaſs, the Agiſtor anſwerable, 
398. Officers and thoſe employed by them 
may plead the general Iſſue, and give the 
ſpecial Matter in Evidence, 399. Treſpaſs 
for gleaning, what Evidence neceſſary, ibid. 
In Treſpaſs exceſſive Damages, and moved 
K K 3 for 
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for a new Trial, but denied, the Damages 
being chiefly given for an Injury done 
the Defendant's Daughter, 400. How A- 
buttals ought to be proved, ibid. In Treſpaſs 
for Goods taken, the Defendant upon Not 
guilty, in Mitigation of Damages, may 

give in Evidence that the Plaintiff had his 
Goods again, 404. Tender of Amends a 
good Bar to a negligent Treſpaſs, 411 


Evidence in Trover, Chap. 15. p 413. 
Demand and Denial, good Evidence of Con- 
verſion, 413 Trover for an Eſtray where 
the Lord refuſed to deliver it within the 
Year, 418. An actual taking is Evidence of 
Convzri:on without Demand, 4r5. In local 
Actions, as Treſpaſs quare Clauſum fregit, the 
Plaitulff niuſt prove the Treſpaſs where he 
lays it, and he cannot lay it in any other 
Place but where it is; but it is otherwiſe in 
Trover, and other Tranſitory Actions, 416 
Evidence in Criminal Caſes, 462, 463. See 


 Demurrers upoa Evidence, _ 
| Yam Impriſonment 404, 410 


Felony. 
How Felons were tried anciently, 16. A Fe- 
lon may challenge twenty at his Trial, 130, 
455. VVhether a pardon'd Felon may be 
a VVitneſs or Jury-man, 85, 314, 316. 319 


| to 323 
Feme Covert, 466. See Baron and Feme. F 
Fines, ſee Evidence, 344, 438, 444 
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General Iſſue, 393, 

NY Thing may be given in Evidence 
con the General Iſſue, which proves the 
Plaintiff hath no Cauſe of Action, 401. 
For the Defendant by Evidence to convey 
to himſelf the ſame Intereſt and Title, 
good Evidence, 402. Upon the General 
Iſſue, if the Defendant acknowledge he 
did the Wrong, and juſtify this, and gives 
Matter that goes to diſcharge him of the 
Act by Juſtification, this Evidence is not 
good, but he ought to have pleaded it, 

— "3: 
Grand Jury, .. 6, 3F7, 268 


H. 

2 Habeas Corpora, See Venire. 

-” N the Return of the Venire facias, the 

Habeas Corpora or Diſtringas iſſues to 
bring in the Jury, 30. They are made 
returnable the Term after the Circuit, 40. 
If the Names of the Jurors do not ſtand 
in the ſame Order in the Habeas Corpora as 
in the Venire, tis good Cauſe for a new 


Trial, „„ 
Habeas Corpora, 452 
Jearlay, 317, 462 
Heir, 376 
Heralds Books, 356 
Homicide, 467 
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Hundred, ſee Evidence. 

The Leſſor living out of the Hundred, though 
his Eſtate lies there, may be a Witneſs for 
the Hundred, 312. Where a Robbery is 
done by Day-light, the Hundred are 
chargeable, though it be before Sun-rife, | 

or after Sun-ſet, | 322 T 


«4K 
| 1 


Freofaili, ſee Vine. 

What Jeofails are pardoned by 21 Fae. cap. 13, 
Fl. Venire facias bearing Date before the 
Action brought, aided by the Statutes of 

Jeofails, 58. The principal Statutes relating 
to Jeofails cited, 59. Viſae miſ awarded in 
Part, aided by the Statutes of Jeofails, 119. 
A Verdict finding Matter againſt the R. 


cord, is Jeofail, 260 
J es, . 293 
Impriſonment, 467 
Imp: opriation, 406 
Indenture, 389 
Indictment, 22, 302, 468 
Infancy, 12, 372, 469 | 
Infidels, 3 


5 Inqueſt s. 
Inqueſts of Office, of what Number they 
ought to conſiſt, 80. In what Inqueſts or 


Juries a Challenge may be, 143 
Inſtitution, 18, 19 
Intendment, 2864, to 267 | 
Interruption, BY” 


Joinder 


The TABLE. 
Joinder of Counties, Sr 
Hues, ſee Trials, and Chap. 2. throughout. 


Judge 0 | | | 92 
Juriſdiſdiction of Courts, 188 
Juſtifications, 407 


EE Fury, ſee Tales-men. 

The Derivation of the Word, their Office and 
Antiquity, 1. Facts are determined by the 
Jury, Matters of Law by the Judge, 6. 

Of the Grand- Jury, and their Office, ibid. 

jurors muſt be lawful Men, 10. Peer in an 

Appeal, and alſo in Caſes of Præmunire 
ſhall be tried by a Jury, 10. Biſhops ſhall 
be tried by a Jury, ibid. Why the Venire 
facias requires the Jury to appear at Weſt- 

. minſter, 63. They ſhall not appear there 
in criminal Cauſes, 64. On a feigned De- 
fault of the Jurors a Diſtringas is granted, 65 


Fury, their Number. „ 
Muſt be twelve in a Petit Jury, 80. May be 
more or leſs in Inqueſts of Office, 80. Why 
the Sheriff returns ewenty-four when the 
Venire mentions but twelve, ibid. When the 
Jury is to be of ewo Counties, in what Caſes 
the Inqueſt ſhall remain, 8x. There muſt 
be ſixteen Jurors in the Grand-Aſſize, and 
twenty- four in Attaint, 82. Where one 
departs, another may be ſworn by Con- 
ſent, 82. In Wales fix Jurors were held 
ſufficient, ibid. There muſt be twelve Ju- 
rors in a Writ of Inquiry, 84. Rules in 
ſtriking a ſpecial Jury, ibid. 


Furor, his Qualifications. 

Outlaws, Perſons attainted, thoſe who have 
had Judgment to loſe their Ears, us” 
the 
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the Pillory or Tumbrel, Perſons ſtigmatized 
or branded, not allowed to be Jurors or Wit. 
neſſes, 85. Jury of Women to try if x 
Woman be Enſeint, 86. Perſons exempted 
from being on Juries, ibid. Jury of At. 
torneys, ibid. Sufficiency of the Jury as to 
Eſtate, 88. Not to extend to Corporate. 
Towns, ibid. Or to ſuch Actions as have 
not their ordinary Trial by twelve Men, 
ibid. Where the King is concerned, lef; 
Freehold is required, 89, Court may or. 
der a Jury of better Quality to be ſtruck, 
90. Juror muſt not be of Affinity to either 
Party, 92. The King may exempt Per. 
ſons from ſerving, 93. Apothecaries are 
exempted by Parliament, ibid. And regi- 
ſtred Seamen, 94. How Jurors ſhall be re. 
turned by the late Acts, 94, 95. Special 
Writs where the Jury ſhall have the View, 
93, 95. Juror a Witneſs, 313 


Furors, the Viſne or Place from whence they 
het comms: 

he Venue muſt be from the Neighbourhood 
of the Place where the Fact is laid, and 
not from the Place it ſelf, 96. A Pariſh 
ſhall be intended to contain bur one Vill un- 
leſs the contrary be ſhewn, 97. Of the 
Venue within Towns, 98. The Venue ſhall 


follow the Iſſue, ibid. When the Jury ſhall | 


come de Corpore Com, and when from a | 
Town, Cc. Several Iſſues where the Venue 

ſhall be de Corpore Com, 100, 101. Deeds, | 
c. made beyond-ſea, from whence the | 
Jury ſhall come, 102. Full Age tried by a 
Jury where the Land lies, ibid. Tranſitory 
Actions, by what Jury tried, 103. Cri- 
minal Matters muſt be tried by a Jury 
| where 
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where the Offence was committed, 103. 
Jury ſhall not come from a Ward or Hun- 
dred, 105. They may come from the 
Neighbourhood of a City, 106. No Venue 
ſhall be of an Honour, 108. Jury ſhall 
come from a Place where the Fact is beſt 
known, 109. Where a Jury may be Part 


of one County and Part of another, and 


where not, 110. In Eſcape, from whence they 
ſhall come, 111. Where the Jury ſhall 
come from a County adjoining, 113. Ve- 
ue to be guided by the Iſſue, 114. Where a 
Venue miſawarded is aided by the Statute of 
Jeofails, 119. Where the Iſſue is local, the 
Venue cannot be changed by Conſent, 120. 
Venue altered becauſe a Peer was Party, 121. 
In Civil Actions, the Jury ſhall be from the 
Body of the County by a late Statute, ibid. 


Fury, their Enquiries. 


The Jury may take upon them the Matter 


of Law as well as Matter of Fact, and in- 
clude both in a general Verdict, 186. 
They may ſometimes enquire of a Man's 
Intent, 187. And in ſome Caſes of Di- 
vorce and Matrimony though of Spiritual 
Conuſance, 187. of Things done in ano- 
ther County or Kingdom, 188. May en- 
quire of Eſtoppels where the Parties are 


_ eſtopped to plead them, 189. But cannot 


find contrary to what is agreed in the 
Pleadings, 189. And the Jury is bound by 
Eſtoppels, unleſs the Party leaves the Fact 
at large by pleading, 191 
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Furors, their Oaths ; and Trials per Medietat. 


Linguz. 


Their Oath, 192. Formerly they were all 


Knights, 193. The Antiquity of Trial; 


per medietat. Lingue, ibid. Any Foreigner 


difintereſted may be on ſuch a Jury, 194. 
Twelve Denizens and twelve Aliens to be 
returned, 195. Where both Parties are | 


Aliens, the Inqueſt, ſhall be all Engl, 


ibid. If the Trial be by all Engliſh, tis not | 


Error, 196. When an Alien ſhall pray a 


Venire de medietate Linguæ, ibid. The Tale 


muſt be agreeable to the Venire, 195. A. 


P 


lien Executors, the Trial ſhall be by all 
Engliſh, 197. Inſufficiency of Freehold, &. 
no Cauſe of Challenge to an Alien, 197 


Jury, of their Demeanour. 
rors may not eat or drink but by Aſſent of 
of the Juſtices, and of the Parties, 199. 
Where the Jury cannot agree, or one of 
them happen to die, a new Inqueſt may be 
awarded, 200. If the Jury eat at their 
own Charge, it will not avoid the Verdict, 
but they are finable, ibid. If a Juror takes 
any Writing out of Court that was not 
given in Evidence, it avoids the Verdict, 
201. They ſhall be kept without Fire or 
Candle, and ſhall ſpeak to no Body, ibil. 


In Caſe of Life or Member, no privy Ver- 
dict can be given, ibid. Nor in that Caſe 


can a Jury-man be diſcharged, 202. Jurors 
fined for eating and drinking, and having 
Fruit in their Pockets, ibid. For having 
Sweetmeats about them, 293. They may 


be carried after the Judge in Carts, where 


they cannot agree, 204. A Witneſs examines 
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by them after their Departure out of Court, 
avoids the Verdict, 204. One of the Par- 
ties ſpeaking to them in order to biaſs their 
judgment, avoids the Verdict, 205. Ta- 
king a Book given in Evidence, but not 
delivered them by the Court, avoids the 
Verdi, 206. Affidavits of the Jurors will 


not be admitted to make good their Verdict, 


207. Juror being an Evidence to be examin- 
ed in open Court, 209. Juror departing, 
fined ; and another ſworn by Conſent, ibid. 
Giving their Verdict by Lot, a Miſdemea- 
nour, and Cauſe of anew Trial, 210. No 
new Trial for or againſt the King, ibid. A 
Treat after a privy Verdict ſhall not avoid 
it, 211. Unleſs it induces them to change 
their Verdict, 212. Words of Salutation 
to the Jurors by either of the Parties ſhall 
not avoid the Verdict, ibid. Tipſtaffs fined 
for not keeping the Jury from Wine, 213. 
One committed for ſending to know the 


privy Verdict, ibid. What Writings the 


Jury may carry out of Court, 297, 300 


Turors, Puniſhments they are liable to. 


If a Juror take a Bribe and be attainted at 


the Suit cf a Stranger, he ſhall be fined and 


impriſoned for a Year, and the Proſecutor 


ſhall have half the Fine: And if either of 
the Parties bring an Action againſt him, 


he ſhall recover Damages, 214. Such Juroc 


ſhall never ſerve on an Inqueſt again, ibid. 
A Juror fo bribed ſhall forfeit ten Times as 
much as he receives, ( from whence the 


Term Decies tantum, } 216. An Embra- 


ceor is he who procures ſuch corrupt In- 
queſts, ibid. Ambidexter is a Jury-man 
who takes a Bribe on both Sides, 217. At- 

2 | corney 5 


The T ABLE. 
torney's Practice cenſured in theſe Caſez 
ibid. The Plaintiff may entreat a Juror t, 


rors may receive Money after their Ver. 


dict given, ibid. Jurors finable for bring. 


ing in a Verdict before they are all agreed, 
219. They muſt be fined ſeparately, 220 
The Puniſhment for ſtriking a Juror, 44 
Ten Shillings to be returned in Iſſues on 
every Perſon impanelled, ibid. The Jude. 
ment in a Writ of Attaint, 222. The Jury 
are not finable for going againſt Evidence, 


225. A Verdict given by a former Jury gi. 


ven in Evidence, 223 
Juries in capital Caſes 4 
Juſtices of Peace, 22, 399, 46 

K. 
Knights. 


FS UR Knights to be upon the Jury ina 
 Writof Right, which is called the Grand. 


Aſſize, 82. Anciently the Jury were all 


——— — nl 


—— 
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DLs ſee Evidence. 
ILL Legatee, ſee Evidence. 


Libel, 1 31 


Limitations, the Statute, ſee Evidence. 


London, the Cuſtoms, how tried, 14 | 


4 


ena fo. co DD  ©& 


M 


F Arriage, ſee Baron and Feme. 
M Medietas Linguæ, ſee Trial. 
Miſnoſmer, 114, 154 
Murder and Manſlaughter, 254 


6 


N. 


Fa YT 7. Ny 
7 HEN firſt given, 64. The Court 
may refuſe to grant it, 65. Power 
of Juſtices of Niſi prius, 66, 76. No Re- 

pleader to be awarded after a Default ac 


Niſi prius, 78 
Nonage, ſee Infant. 
Nonſuit, 3." 5 a 
8 


AT H, 472. See Evidence. 
Officers, 399. See Evidence. 


DT Ordalia. 3 
Trials by hot Iron, hot Water, cold Water, 


Cc. anciently uſed, 3. By hot Iron and 


hot Water, 16. Freemen were tried by 


hot Iron, Slaves by hot Water, 20 
Ordinary, — 336 
Overt-At, 473 

Outlawry. 


Juror muſt not be an Outlaw, 8, 149, If 
he be outlaw'd the Verdict is naught, G 


Die TABLE. 
On reverſing the Outlawry the Party is re. 
ſtored, and may have Treſpaſs, 8 


— 


* 


Pardon. 5 
Hether one attainted of Felony and 
pardoned, may be of a Jury, 314. 
Whether one convicted of Felony and par. 
doned, may be a Witneſs, 316, 318, 319. | 
A Felon pardoned may be a Witneſs, but 
one that has been convicted of Perjury ne- 
ver can, 323, 326, 475. Where one ſuc, 
out his Pardon, what is neceſſary to be 


443 


_ cane, - | 475 
Pariſhoner, 320, 327 | 
Parol-Promiſe, 372. See Evidence. _ 
Particeps Criminis, - 326, 476 | 
Partition, 1 
Partners, 370 


5 Peers. - Bo 

Who ſhall be tried as Peers, 10. How Peerage 
ſhall be tried, 12. A Peer cannot be chal- 
lenged in a Trial by Peers, 131. A Peer 
exempted from ſerving on Juries, 132. A 


304. May be covered after his Evidence is 
over, 455. No Evidence to be admitted 
againſt the Honour of a Peer who is a \\ it- 
nels for the King, __ 


n 

Who may be a Witneſs in Actions or Indict. 

ments of Perjury, 312. The Proſecutot 

on the Statute of the 5 Eliz. for Perjury, 

cannot be a Witneſs, = 
(11: 


Peer produced as a Witneſs muſt be ſworn, 


m0 
_ 
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Petit Cape, / 20 
Play for Money, 374 


Plea, ſee Evidence. | 
In perſonal Actions againſt ſeveral De fendants 
and ſeveral Pleas, the Plea that goes to the 
whole ſhall be tried firſt, 24. Plea puis da- 
rein Continuance, 67, 173. Counter-Plea to 
a Challenge, 127. One 1s eſtopped to 
plead a Deed was delivered before the Date, 
but he may plead a Delivery after the Date, 


Plenarty, by whom tried, by 
Poſſeffion, 298, 303, 392 
Poſes amended, 248 
Preſumptive Evidence, 292, 303 
Priſoners . 3OF, 324, 45, 479. 
Probate, 336. See Evidence. 9 

Profeſſion, | "BY 


Promiſe, ſee Evidence in Aſumpſit. 
Proof, 292. Proof of Hand-Writing, 477. 


See Evidence. 


Proviſo, | 


— 


— — 


Wankers diſabled to ſerve on Juries, 95. 
Where a Quaker may be a Witness, and 


Quaſh ing Indictments, 477 
Duo Warranto, | - 
. 
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Recoveries, 348. See Evidence. 
de l Recuſants, 
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Recuſants, 312, 321 
Requeſt, 362, 365, 368 
Reſignation, — 
Robbery, ſee Hundred. 
3 
Sheriff. 


riff, 17. Whether a Return were made 


to be tried by the Sheriff, 19. If the 


Queſtion be, Whether ſuch a one is Sheriff, 
it ſhall be tried by the Record, 19. The 
Office of the Sheriff, 39, 40. Where a 
Vinire facias ſhall not be directed to him, 40, 
41, 42, 170. Where there are two Sheri 
both muſt join in the Return of Proceſs, 59. 


How the Sheriff ſhall ſummon and return 


the Jury 3 91 
Simony, 304, 390 
Solicitor, „ 
Saopzns 313, 316 
Surpluſage. _ 236 
T. 
Tales. 


FPALES at Common Law, 68. Tales by 
Statute, ibid. In what Caſes a Tales 
ſhall be granted, 69. Tales denied, 70. 


One in Orders may be impanelled on a 
Tales, 71. The Array of the Tales cannot 


be challenged, bur the Polls may, 36d. | 


HERE a Writ may be awarded 
either to the Eſcheator or She- 
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So that he which gives himſelf to the 
Study of Divinity, may here fill him- 
ſelf with holy and pious Principles of 
Divine Laws For, Lex eſt ſanctio ſancta 
jubens honeſta, & prohibens contraria ; ſan- 
 @um etenim oportet eſſe, quod ſanctum defi- 

num The Law is a holy Sanction, or 
Decree, commanding Things that be 
honeſt, and forbidding the Contraries : 
Now the Thing muſt needs be holy, 
which by Definition, is determined to 
be holy. So that in this reſpect, ſaith 
 Forteſcne, Men may well call Lawyers, 

Sacerdotet, that is, Givers or Teachers 
of Holy Things. For the Laws being 
Holy, it follows that the Miniſters and 
| Setters forth of them, muſt be Givers of 

Holy 4 and ſo by Interpretation 

doth Sacerdos ſignify; and doubtleſs, he 
which duly confiders thoſe Rules of 
Theology, which lie ſcattered throughoat 
| the whole Body of the Law, muſt 
needs conclude our Laws to be Commen- 
| aries upon the Old and New Teſtament , 
| and do fo much bear the Image Lego 
| Divine, that they may well be attributed 
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The Rules of Grammar, Philoſophy N. 
tural, Political, Occonomick and Moral; 
as alſo the Grounds of Logick, and of 
other Arts and Sciences, fo =o abound 
in our Books, that the very reading of 
the Law, will make a Man Maſter of 
thoſe Sciences. 


And ſince Rhetorick is, Ars ornate di. 
cendi, and conſiſteth of thoſe two Parts, 
| Elocution, and Pronunciation How can we 

ead in our Law Books, thoſe learned 
133 elegant Speeches and judg. 
ments, pronounced with ſuch Eloquence 
and Elegance of Words and Matter, 
and not conclude, That Rhetorick is | 
the Glory and Grace of a Lawyer? 
though ſome ( not gifted that Way) 
wor Id perſwade us that the Low hath Ns 

tle Relation to it. 


If any Man be delighted f in Hiſtory, 
Jet him read the Books of Law, which 
are nothing elſe but Annals and Chroni- 
cles of Things done and acted from Year 
to Year, in which every Caſe preſents 
you with a petit Hiſtory ; and if Variety 
of Matter doth moſt delight the Reader, 
doubtleſs, the reading of thoſe Caſes, 
(which differ like Mens Faces) though 
like the Stars in Number, is the moſt 
bn Reading 1 in the World. 
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thought to have expatiated my ſelf 
in this Eulogical Commendation of the 
| Study of the Law; but when I conſider 
the Glory of the Thing it ſelf, I think 
it but in vain to light the Sun with Can- 
dles 3 and as no Arguments will per- 
ade one to love againſt Nature; fo he 
N whom the Excellency of the Law it ſelf 
cannot invite to ſtudy it, will never be 
forced to it with the Fiſt of Logick, or 
other Perſwaſion: Wherefore tis now 
Time to expoſe my ſelf to the Cenſure 
of the Reader, who always judges ac- 
| cording to his Capacity or Affection; 
for which Cauſe, if I were to chuſe my 
Reader, I could wiſh with Caius Lucilius, 
nod ea que ſcribo, neque ab indocłiſſimis, 
neque a dlocł iſſimis legi, quod alters mhil in- 
telligerent, alteri plus fortaſſe, quam ipſe de 
ee That this Treatiſe might not be read 
of the moſt learned, nor of thoſe who 
are not learned at all, becauſe theſe un- 
derſtand nothing, and the others more 
perhaps than my ſelf. 


| However, I put this Requeſt to all, Dt N, Lil. 
ſt quid ſuperfluum, vel perperam poſitum in” in. 
boc opere intervenerit, illud corrigant, & 
emendlent, vel conniventibut oculit pertranſ 
eant ; Cum omnia habere in memoria, & in 
[a 2] nullo 
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nullo peccare, divinum ſit potius quam huma- | 
num That if any Thing be rower wana 
and placed amiſs in this Work, that | 
they will either correct and amend 
it, or without carping connive at it; 
fince to remember to do all Things right | 
and nothing amiſs, is rather the Part of | 
a God than Man : Wherefore, let him | 
which never offended, caſt the firſt Stone. 
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ber, Order and Quality, 72 
Tender of Amends, a Bar to a negligent 
Treſpaſs, 411 
Trade, 14 
Tranſitory Actions, | 103 
Traverſe, 22. See Evidence 
Treaſon. 


The Trial of Treaſon anciently by Battel, 
16. Challenges in Caſes of Treaſon, 130, 
157, 455- Perſons indicted of High T. ea- 

ſon cannot be found guilty of Miſpriſion 
of Treaſon, 478. A Man cannot be indi- 

dicted of High Treaſon above three Years 

afrer the Offence committed, 478 

Treſpaſs, 393. See Evidence. 


Trials. = 


Trials Ordeal, 2. Trial defined, 6. Facts tao 
be tried by the Jury, Matter of Law by the 
Judge, 7. Trials by Certificare, ibid. Re- 
cords tried by themſelves, 9. Peer upon an 
Indictment to be tried by his Peers, but 
upon an Appeal he muſt be tried by a Jury, 
and in Ca of Præmunire by a Jury, 10. 
Nonage to be tried by the Inſpection of the 
Court, Maihem by View of the Court, 11. 
Death of the Husband in Dower, dummons 
and Challenge of a Juror to be tried by 
Examination of the Parties, and Wit- 
neſſes, 12. Nobility to be tried by the 


King's Writ, ibid. Ancient Demeſne by 
Doomſday, 13. Criminal Marters muſt be 
tried by a Jury, 14. Matters of Fact mixed 
with Matters of Record to be tried by the 

LI2 Country, 
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Country, 15. Trials by Battel, 16. Trials 
Ordeal delcribed, ibid. Trial by Wager of 
Law, 17. Admiſſion, Inſtitution, Plcnar- 
ty, Avoidance, Ability, General Baſtardy, 


Eſpoulals and Divorce, how tried, 18, 27. 


Ideoly to be tried by the Court of Chan- 
cery, 19. Trials by the Marſhal's Certifi- 
cate, by a Meſſenger, by Examination and 


by the Almanack, 20. Trials Ordeal pro- 
hibiced by Parliament, Trials by Battel 
prohibited only by the Canon, 21. One 


not compellable to try a Traverſe the ſame 


Seſſions he makes it, 22. What Courts 


may inquire and determine the ſame Day, 
ibid. Where are ſeveral Iſſues, which ſhall 


be firſt tried, 23. Where a new Trial ſhall | 
be granted, 25. What Notice of Trial is | 
Good, 26, 37. Trial by Proviſo, 26. | 


Where full Coſts ſhall be had upon Trial, 


28. Where a Trial may be after the Death | 


of one of the Parties, 39 
Trials per medietatem Lingus. 


Their Antiquity, 193. It is not material 
what Kingdom Aliens are of, 195. When 
the Alien muſt pray a Venire per medietatem 
Linguæ, 196. Where the Trial of an Alien 


| ſhall be by all Engliſp, 197 | 
Trials in Capital Cafes, 478 
rover, 413. See Evidence. SR 
i, _ 321217, 318, 321 | 
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U. 
Vance, f. verdict, 301 to 30 
Venire facias. 


Form of the Writ, 23. To whom it ſhall be 
directed, 40. When to the Coroner, 42. 
When to Elliſors, 43. Venire may be di- 
rected to a wrong Officer by Conſent, 47. 
Oft altering the Vene, 49. Defects in 
the Venire, 53. Where there muſt be a 
Venire de Novo, 54. Where ſeveral Venire 
faciass, 57, Miſtakes in the Venire, F8. 
Vienire facias by Proviſo, 60, 62. Why the 
Venire runs to have che Jury appear at Veſt- 


minſter, 


Verdict, fee Fury. 


| Derivation of the Word, 229. General and 
{ſpecial Verdicts, their Difference, 230. The 
Court cannot refuſe a general Verdict 
if the Jury will take the Law upon them- 
ſelves, 233. Of uncertain Verdicts, 235. 
Of partial Verdicts, 236. When a Defe- 
Rive Verdict may be ſupplied by a Writ of 
 Enquicy, 241. Verdicts ſet aſide for Inſuf- 
ficiency in the Declaration, 243. Verdict 
amended by the Notes, 246. An ill Plea 
made good by the Verdict, 249. Of what 
a Verdict may be, and how it ſhall be con- 
ſtrued, 252. What the Jury may find, 25, 
261, Of open and privy 8 257. 
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Where the Jury may change their Verdig, 
- 258, 274. For whom the Verdict ſhall be 
ſaid to be found, 266. If the Subſtance of 
the Iſſue be found it is ſufficient, 273. A 
Verdict may be given without or againſt 
Teſtimony, 279. The Verdict will aid 2 
Title defectively ſet forth, but not a bad 
one, 282, 283. Where there ought to be 


four Days between the Verdict and the 


Judgment, and where not, 284, 288, 451. 
= \ privy Verdict may be taken in an In 
formation, but not in Treaſon or Felony, 
285. Where a Verdict is amendable, and 
where not, 286. Diſcontinuance may be 
after a ſpecial Verdict, 29x. Two Counts 
in the Nar' for Things of the ſame Kind, 
not averred to be different, helped by þ 


Verdict, | | 
View, 3 93795. 
Vine, 96 to 121. See Jury. . 
Uſwy. 


Party to a uſurious Contract cannot be 2 

Wieneſs, 312. Gon an Information on 
the Statute for Uſury, the Borrower may 
be a Witneſs if he has paid the M 
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W. 
Wager of Law. 


HERE a Trial may be by Wager 
of Law, and the Manner of it, 17 
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